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THE DOCTRINE OF PRICE v. NEAL. 





HE plaintiff in this prominent case* was the drawee of a bill 

of exchange; the defendant was an indorsee for value in 

due course. The bill was paid on presentment, the drawee and 

holder being alike ignorant that the signature of the ostensible 

drawer was forged. Upon discovery of the forgery the plaintiff 

sought to recover the money on the ground that it had been paid 

under a mistake. But the Court of King’s Bench gave judgment 
for the defendant, Lord Mansfield delivering the opinion. 

The rule established by Price v. Neal, that a drawee pays (or 
accepts) at his peril a bill, on which the drawer’s signature is forged, 
has been repeatedly recognized both in England and the United 
States.2 The same rule prevails in Scotland*® and on the continent 





1 3 Burr. 1354; 1 W. BI. 390,s.c. This case, as well as most of those discussed in 
this paper, will be found in Professor Keener’s valuable collection of Cases on Quasi- 
Contracts, 

2 Smith v. Mercer, 6 Taunt. 76; Cocks v. Masterman, 9 B. & C. 902; Hoffman v. 
Milwaukee Bank, 12 Wall. 181; Young v. Lehman, 63 Ala. 519, 523; First Bank v. 
Ricker, 71 Ill. 439, 441; Nat. Bank v. Tappan, 6 Kas. 456; Comm. Bank v. First 
Bank, 30 Md. 11; Hardy v. Chesapeake Bank, 51 Md. 562, 585; Nat. Bank v. Bangs, 
106 Mass. 441, 444; Danvers Bank v. Salem Bank, 151 Mass. 280, 282; Bernheimer 
v. Marshall, 2 Minn. 78; Stout v. Benoist, 39 Mo. 277, 299; Ins. Co. v. Bank, 60 
N. H. 442, 446; Weisser v. Dennison, 10 N. Y. 68, 75; Park Bank v. Ninth Bank, 46 
N. Y. 77; Salt Bank v. Syracuse Inst., 62 Barb. 101; Hagen v. Bowery Bank, 64 Barb. 
197; Nat. Bank v. Grocers’ Bank, 2 Daly, 289; Ellis v. Ohio Co., 4 Oh. St. 628, 652; 
Levy v..U. S. Bank, 1 Binn. 36; People’s Bank v. Franklin Bank, 88 Tenn. 299; City 
Bank v. Nat. Bank, 45 Tex. 203, 218; Rouvant v. San Antonio Bank, 63 Tex. 610; 
Bank of St. Albans v. Farmers’ Bank, 10 Vt. 141; Johnson v. Bank, 27 W. Va. 343, 
348, 359; Ryan v. Bank, 12 Ont. R. 39. 

The ill-considered case, McKleroy v. Southern Bank, 14 La. An. 458, is a solitary 





° Clydesdale Bank v. Royal Bank (Court of Sess., March 11, 1876). 
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of Europe.’ Unfortunately, there is not a similar unanimity as to 
the reason of the rule. The drawee’s inability to recover the money 
paid is often referred to his supposed negligence. He ought, it is 
said, to know the signature of the drawer. Against this view two 
sufficient objections may be urged. In the first place, negligence / 
on the part of the payor is not, in general, a bar to the recovery of 
money paid under a mistake.? If, for instance, a creditor receives 
payment of a debt, which has already been paid, although he may 
have received the money in good faith, and the debtor may have 
paid in careless forgetfulness of the prior payment, it is obviously 
unjust for the creditor to retain the second payment, and thereby 
enrich himself at the expense of the debtor. Secondly, if the drawee’s 
negligence were the test, he ought to be allowed to show, in a given 
case, that he was not negligent; for example, that the forgery was 
so skilfully executed as naturally to deceive him. But such evi- 
dence would not be received. “If the bank pays money on a forged 
check, no matter under what circumstances of caution, or however 
honest the belief in its genuineness, if the depositor himself be free 
from blame and has done nothing to mislead the bank, all the loss 
must be borne by the bank, for it acts at its peril.” * 

Another so-called explanation of the rule, that the drawee pays a 
forged bill at his peril, has obtained great currency; namely, that 
the drawee is “conclusively presumed to know,” or is “estopped 
to deny,” the signature of the drawer. These expressions are re- 
peated by text-writer and judge, apparently without a suspicion 
of their worthlessness as an explanation of the rule in question. 
Yet to one asking why the drawee pays at his peril, it is no suffh- 
cient answer to say, that the drawee is conclusively presumed to 





decision to the contrary effect. But this case, though not cited, is virtually overruled by 
Howard v. Mississippi Bank, 28 La. An. 727. By statute, in Pennsylvania, the holder 
must refund to the drawee in cases like Price v. Neal. Corn Bank v. Bank of Republic, 
78 Pa. 233. In Goddard v. Merchants’ Bank, 4 N. Y. 147, a payor for honor was 
allowed to recover the money paid to the holder, on the ground that he paid without 
first inspecting the bill. Two judges dissented, and their views were followed in Bern- 
heimer v. Marshall, 2 Minn. 78; Johnston v. Bank, 27 W. Va. 343 (see also Leather 
v. Simpson, 11 Eq. 398, 403). In Wilkinson v. Johnston, 3 B. & C. 428, a payor for 
honor was allowed to recover, his position being thought distinguishable from that of 
a drawee. Such a distinction seems ill-founded in reason, is opposed to the continental 
law, and was disclaimed in Goddard v. Merchants’ Bank, supra. The case is, at least, 
of doubtfv! authority. Chalmers, Bills of Exch. (3 ed.) 196. 

1 2 Pardessus, Cours de Droit Commercial (3 ed.), § 501; Wachter, Wechselrecht, 482. 

2 Kelly v. Solari, 9g M. & W. 54; Appleton Bank v. McGilvray, 4 Gray, 518. 

3 Per Alvey, J., in Hardy v. Chesapeake Bank, 51 Md. 562, 585. 
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know the drawer’s signature. A conclusive presumption of the 
drawee’s knowledge means simply that his ignorance, whether cul- 
pable or excusable, is an irrelevant fact. The question, therefore, 
immediately recurs: Why is the drawee’s excusable ignorance an 
irrelevant fact ? ) 

The holder’s right to retain the money paid him by the drawee 
has sometimes been placed upon the ground, that, in consequence 
of the payment, he has lost the right of recourse against prior 
indorsers, which he would have had, in case the bill had been dis- 
honored. There seems to be great force in this argument. But, if 
the holder’s right of retention were founded solely upon this argu- 
ment, it would follow that in cases where thete were no prior in- 
dorsers, he would have to refund the money to the drawee. But 
the decisions show that the drawee pays at his peril in these cases 
also. The holder’s right to retain the money must depend, there- 
fore, upon a more comprehensive principle than that of the loss of 
rights against prior indorsers. 

The true principle, it is submitted, upon which cases like Price 








v. Neal are to be supported, is that far-reaching principle of | 
natural justice, that as between two persons having equal equities, | 


one of whom must suffer, the legal title shall prevail. The holder | 
of the bill of exchange paid away his money when he bought it; 
the drawee parted with his money when he took up the bill. Each 
paid in the belief that the bill was genuine. In point of natural 
justice they are equally meritorious. But the holder has the legal 
title to the money. A court of equity (and the action of assumpsit 
for money had and received is, in substance, a bill in equity) 
cannot properly interfere to compel the holder to surrender his 
legal advantage. The same reasoning applies if the drawee 
has merely accepted the bill. The legal title to the acceptance is 
in the holder. A court of equity ought not to restrain the holder 
by injunction from enforcing his legal right, nor should a court 
of law permit the acceptor to defeat his acceptance by an equitable 
defence. 

Lord Mansfield, in Price v. Neal, considered, it is true, the ques- 





1 If there were in truth any such conclusive presumption of the drawee’s knowledge, 
a drawee who purchased instead of paying a forged bill ought not to recover his purchase- 
money; but a recovery is allowed. Fuller v. Smith, 1 C. & P. 197; Ry. & M. 49, s. c. 

2 Howard v. Mississippi Bank, 28 La. An. 727; Commercial Bank v. First Bank, 30 
Md. 11; Salt Bank v. Syracuse Inst., 62 Barb. ror; Levy v. U. S. Bank, 1 Binn. 27; 
Bank of St. Albans v. Farmers’ Bank, 10 Vt. 141; Johnston v. Bank, 27 W. Va. 343. 
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tion of the drawee’s negligence, but it is evident, from the following 
extracts, that he based his opinion chiefly upon the principle just 
stated : — 


It is an action upon the case for money had and received to the plain- 
tiff’s use; in which action the plaintiff cannot recover the money unless 
it be against conscience in the defendant to retain it. But it can never be 
thought unconscientious in the defendant to retain this money, when he 
has once received it upon a bill of exchange, indorsed to him for a fair 
and valuable consideration, which he had bona fide paid, without the least 
privity or suspicion of any forgery. . . . If there was no neglect in the 
plaintiff, yet there is no reason to throw off the loss from one innocent man 
upon another innocent man.' 


If, indeed, the equities are not equal, — if, for instance, the holder 
acquired the bill, not in the course of business, but as a gift, — he 
ought not to be permitted to retain the money paid him by the 
drawee. This is not a case where one of two innocent persons must 
suffer a loss in any event. If the money is repaid, neither will 
suffer a loss. For the holder, although he refund, is not really out 
of pocket. By refusing to repay, he would be striving unconsci- 
entiously to enrich himself by a positive increase of his property at 
the expense of the drawee. 


“—~ Again, the equities might be unequal because of the holder’s 





misconduct. He might have purchased the bill from a stranger, 
making no inquiries as to his identity or character. Inasmuch as 
such inquiries would ordinarily disclose the fraud, if any, and pre- 
vent its success, the holder, who thus carelessly fails to satisfy him- 
. self as to the identity and honesty of his transferrer, may fairly be 
held responsible for the consequent loss, which must fall either on 
the drawee or himself. The general principle and this limitation 
are forcibly stated by Ranney, J.: — 


We have nowhere doubted the wisdom or. policy of the rule, which 
allows an innocent holder to require the drawee to pass upon the signa- 
ture of the drawer, and makes him responsible for the decision he makes; 
nor the justice of permitting the former to retain the money received upon 
a forgery when some one must suffer by the mistake. But we must be 
better informed than at present, before we shall be able to perceive the 
justice or propriety of permitting a holder to profit by a mistake which his 





1 The same principle is stated in Commercial Bank v. First Bank, 30 Md. 11, 22; 
Gloucester Bank v. Salem Bank, 17 Mass. 42; Bernheimer v. Marshall, 2 Minn. 78, 83. 
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own negligent disregard of duty has contributed to induce the drawee to 
commit.’ 


So, also, a holder who acquired the bill in good faith and with 
due care, but afterwards discovered or suspected the forgery, could 
not honestly collect the ne and if he should collect it, would be 
bound to refund the money.” 

The generally received rule, that the drawee pays or accepts a 
forged bill at his peril, has nevertheless been assailed by the dis- 
tinguished author of a very successful book. Mr. Daniel, in his 
treatise on Negotiable Paper,* maintains that a drawee, who pays 
or accepts a forged bill, should be permitted to recover the money 
paid or to resist his acceptance, for the reason that the holder, 
who presents a bill to the drawee for payment or acceptance,: 
“represents, in effect, to the drawee, that he holds the bill of the 
drawer, and demands its acceptance or payment, as such. If he 
indorses it, he warrants its genuineness; and his own assertion of 
ownership is a warranty of genuineness in itself.” But, with all 
‘deference, this criticism, and the similar criticism of Mr. Justice 
Chambre in his dissenting opinion in Smith v. Mercer,‘ spring 
from a false analogy. One who transfers a bill or any chattel, 
whether by way of sale or in payment of a debt, does indeed rep- 
resent that the thing sold or exchanged is his, and also what it 
purports to be. To use the common expression, he impliedly 
warrants his title and the genuineness of the thing transferred. 
Accordingly, if it is not genuine, the vendee may recover his pur- 
chase-money, or the creditor may treat his debt as still unpaid. 





1 Ellis v. Ohio Co., 4 Oh. St. 628, 668. See to the same effect Nat. Bank v. Bangs, 
106 Mass. 441; Danvers Bank v. Salem Bank, 151 Mass. 280; People’s Bank v. Frank- 
lin Bank, 88 Tenn. 299; Rouvant v. San Antonio Bank, 63 Tex. 610. The French law 
is the same. 2 Pardessus, Cours de Droit Comm. (3 ed.) § 505; 2 Bédarride, Lettre de 
Change (2 ed.), § 377. 

But see contra, Howard v. Mississippi Bank, 28 La. An. 727; Comm. Bank v. First 
Bank, 30 Md. 11; Salt Bank v. Syracuse Inst., 62 Barb. ror; St. Albans Bank v. 
Farmers’ Bank, 10 Vt. 141. It would not be surprising if these last four cases should 
not be followed even in the jurisdictions in which they were decided. 

2 First Bank v. Ricker, 71 Ill. 439? Nat. Bk. v. Bangs, 106 Mass. 441, 444-5. 
For like decisions in analogous cases see Martin v. Morgan, 3 Moore, 635; City Bank 
v. Burns, 68 Ala. 267 (semble); Peterson v. Union Bank, 52 Pa. 206. See also Whistler 
v. Foster, 14 C. B. N. S. 340. 

3 Vol. II. (3d ed.) § 136r. 

* 6 Taunt. 76. 

5 Jones v. Ryde, 5 Taunt. 488; Young v. Cole, 3 Bing. N. C. 724; Gurney v. 
‘ Womersley, 4 E. & B. 133; 2 Ames, Cas. B. & N. 242, n. 1, 633, n. 1. 
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But the attitude of the holder of a bill who presents it for payment 
is altogether different from that of a vendor. The holder.is not a 
bargainor. By presentment for payment he does not assert, ex- 
pressly or by implication, that the bill is his or that it is genuine. 
He, in effect, says: “Here is a bill, which has come to me, calling 
by its tenor for payment by you. I accordingly present it to you 
for payment, that I may either get the money, or protest it for non- 
payment.” Mr. Justice Chambre’s statement, that the holder war- 
rants the genuineness of the bill by presenting it, was expressly 
repudiated by Littledale and Bayley, JJ., in E. I. Co. v. Tritton.’ 
The notion, that the holder’s indorsement of his name on the bill 
at the time of payment is a warranty of the genuineness of the bill, 
although not without judicial sanction,’ should be strenuously re- 
sisted. ‘The so-called indorsement is not an indorsement at all, 
but simply a receipt of payment.® 

Wherever Price v. Neal is recognized as law, we should expect 
to find that one who paid a bill or note on which his own name was 
forged could not recover the money from an innocent holder for 
value. The authorities, with a single exception, permit the holder 
to retain the money.‘ 
In order to test the soundness of the principle upon which Lord 





1 3 B. & C. 289, 290-1. See to the same effect Wilkinson v. Johnston, 3 B. & C. 
428, 436; Bernheimer v. Marshall, 2 Minn. 78, 84; Bank of St. Albans v. Farmers’ 
Bank, 10 Vt. 141, 146-7. The distinction between a sale and a payment of a bill is 
pointedly taken in Corn Bank v. Nassau, 91 N. Y. 74, 80. 

2 Nat. Bank v. Bangs, 106 Mass. 441; People’s Bank v. Franklin Bank, 88 Tenn. 299. 

3 See Story, Prom. Notes (7th ed.), 526, n. 5. 

* Mather v. Maidstone, 18 C. B. 273; Young v. Lehman, 63 Ala. 519, 523; Tyler 
v. Bailey, 71 Ill. 34, 37; Allen v. Sharpe, 37 Ind. 67, 73; Third Bank v. Allen, 59 
Mo. 310, 315; Lewis v. White’s Bank, 27 Hun, 396; Johnston v. Bank, 27 W. Va. 
343; Banca Nazionale v. Giacobini, Cassaz. di.Torino (1871), cited in Famone, Il 
Codice Civile, 454-5; 2 Pardessus, Cours de Dr. Comm. (3d ed.), § 505; 2 Bédar- 
ride, Lettre de Change (2d ed.), § 380. See also Bank of U. S. v. Bank of Ga., 10 
Wheat. 333; Cook v. U.S., gt U. S. 389, 396-7; Gloucester Bank v. Salem Bank, 17 
Mass. 33. The exceptional case contra, Welch v. Goodwin, 123 Mass. 71, is not to be 
supported. It was decided almost wholly upon the authority of Carpenter v. North- 
borough Bank, 123 Mass. 66, which was a totally different case. In this last case, the 
plaintiff made a note payable to A, and gave it to B for the latter’s accommodation, 
upon the : nderstanding that A should also indorse for B’s accommodation. B forged 
A’s name: indorser and discounted the note with the defendant, to whom the plain- 
tiff paid it when due. The title of the note obviously never passed from the plaintiff. 
The defendant, therefore, obtaining the money by the wrongful use of the plaintiff’s 
property, must hold the money as a constructive trustee for the plaintiff, who accord- 
ingly rightly recovered it from the defendant. Talbot v. Rochester Bank, 1 Hill, 295; 
Arnold v. Cheque Bank, 1 C. P. D. 578, were similar cases. 
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Mansfield proceeded in Price v. Neal, it will be well to consider 
some analogous cases clearly within his principle, but to which the 
reasons commonly assigned for the decision in that case are 
inapplicable. 

The case of Leather v. Simpson’ is especially valuable for our 
present purpose. The defendant had discounted for the drawer 
certain bills of exchange, to which bills of lading were attached. 
The plaintiff, the drawee of the bills of exchange, paid them to the 
defendant on the faith of the bills of lading. The bills of lading 
turned out to be forged. The plaintiffs then sought to recover the 
money as money paid by mistake, but failed. There was, con- 
fessedly, no actual negligence in the case. No one will assert that 
the drawer was conclusively presumed to know the captain’s signa- 
ture to the bills of lading. The defendant gave up no rights against 
prior indorsers, for there were none. The gist of the opinion of 
Malins, V. C., is thus stated by him: — 


The equities between these parties are equal; the parties are equally 
innocent in the transaction; they have all been imposed upon; but there 
is this difference, that one of them, by the course of the transaction, 
has been in possession of the money, and I am at a loss to see any ground 
upon which I can be justified in making a decree that that money should 
be returned. 


The Vice-Chancellor in this case, and Lord Denman in the simi- 
lar case of Robinson v. Reynolds,’ where the drawee was compelled 
to pay his acceptance, repudiated the drawee’s claim that the holder, 
by presenting the bills of exchange with the bills of lading attached, 
warranted the genuineness of the latter.* The decisions in this 

‘country accord with Leather v. Simpson and Robinson v. Rey- 
nolds.* 

The principle that, when a loss must fall upon one of two in- 





1 rr Eq. 398. 22 Q. B. 196. 

* Baxter v. Chapman, 29 L. T. Rep. 642; Goetz v. Bank, 119 U. S. 551, accord. © 

* Goetz v. Bank, 119 U. S. 551; Hoffman v. Bank of Milwaukee, 12 Wall. 181; 
Young v. Lehman, 63 Ala. 519; First Bank v. Burnham, 32 Mich. 323; ..Craig v. 
Sibbett, 15 Pa. 240; Randolph v. Merchants’ Bank, 7 Baxt. 456. In th. Michigan 
case, Cooley, J., said: ‘“‘The best view that can be taken of this case for the plaintiffs 
below is, that there was a mutual mistake of fact under which the bank discounted and 
the drawees paid the bill. Conceding this, why should the drawees be allowed to trans- 
fer the loss to the bank? Usually when one of two parties, equally innocent, must 
suffer, the law leaves the loss where it has chanced to fall.” 
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nocent parties having equal equities, the one who has the legal 
title will prevail, is conspicuously illustrated by another class of 
cases strongly resembling the one just considered. Aiken v. Short,' 
Heurtematte v. Morris,? Fort Dearborn Bank v. Carter,> South- 
wick v. First Bank,‘ and the like, decide, that the payee of an order 
or bill of exchange, who takes the same either. by way of purchase 
or on account of a debt due to him from the drawer, and who after- 
wards procures its acceptance or payment by the drawee, may en- 
force the acceptance or keep the money, although the drawee was 
induced to accept or pay, by the fraudulent representations of the 
drawer. This doctrine is a familiar one in the continental law.° 
Duranton first considers the case where the payee was a creditor 
of the drawer, and remarks that the “Roman law not only denied 
the drawee’s right to recall what he had paid on his acceptance, 
although induced by mistake, but also allowed him no defence to 
an action upon his promise, and that, too, although he accepted in 
consequence of the fraud and chicanery of the drawer.” He then 
points out that if the payee were a volunteer he could not keep the 
money or enforce the promise, because in such a case “the payee 
is not fighting to avoid a loss, but rather to make a profit, and the 
drawee, on the other hand, is fighting to avoid a loss. . . 
Whereas, when the payee is a creditor of the drawer, versaretur in 
damno, if the drawee could refuse to perform his promise or could 
recall his payment.” ) 

In like manner the assignee of a chose in action, who acquires 
it by purchase or on account of a debt due him from the obligee, 
and who collects the claim from the obligor, may keep what he 
has got, although the obligor paid in ignorance of the fact that he 
had a valid defence to the enforcement of the claim; e.g., fraud,® 
illegality,’ failure of consideration,® payment,° set-off,’® and the like. 








1 1H. & N. 210; Walker v. Conant, 69 Mich. 321, accord. 2 ror N. Y. 63. 

® 152 Mass. —, 25 N. E. Rep. 27. * 84 N. Y. 420. 

5 12 Duranton, Cours de Droit Francais, § 332; Gide, Novation, 421; Erxleben, 
Condictiones sine Causa, 156 et seg.; 3 Endemann, Handbuch d. Handels-, See- und 
Wechselrechts, 1102, 1115. 

® Merchants’ Co. v. Abbott, 131 Mass. 397. : 

7 Atty.-Gen. v. Perry, Comyns, 481, is contra. But this case is not likely to be 
followed, unless as a revenue decision. * 

8 Youmans v. Edgerton, 91 N. Y. 403. 

® Mar v. Callander, Mor. Dict. 2927; Ker v. Rutherford, Mor. Dict. 2928; Duke 
v. Halcraig, Mor. Dict. 2929. , 
#0 Franklin Bank v. Raymond, 3 Wend. 609, citing Price v. Neal. 











THE DOCTRINE OF PRICE v. NEAL. 305 


The case of Merchants’ Co. v. Abbott is a typical one. Certain 
buildings, insured in the plaintiff company, were set on fire by the 
owner and destroyed. The owner then assigned the policy of in- 
surance to the defendant, to whom the plaintiff paid the amount 
of the adjusted loss, both parties being ignorant of the owner’s fraud. 
The defendant was allowed to keep the money. In Mar v. Cal- 
lander, a creditor, who had been paid by the debtor’s chamberlain, 
assigned his debt to the defendant; a new chamberlain, who was 
ignorant of the payment by his predecessor, paid the debt to the 
defendant. Here, too, the defendant prevailed. 

Consistently with the cases hitherto considered, if a drawee pays 
a bill of exchange, erroneously supposing that the amount to the 
credit of the drawer is sufficient to meet the bill, he ought not, 
upon discovering his mistake, to recover the money paid from the 
holder. Such is the law in England and several of our States." 
In Chambers v. Miller, the mistake was discovered while the holder 
was still at the bank-counter; but the court held that the money 
was irrevocably his. In Massachusetts, if not also in New York, 
the holder is not permitted to keep the money, unless he has 
changed his position before notice of the mistake.? The decisions 
in those States, it is submitted, are inequitable. Either the holder 
or drawee must suffer by the misconduct of the drawer in drawing 
without funds. If the holder has once got the money, there seems 
to be no reason why a court should take it from him. Further- 
more, it seems impossible to reconcile these decisions with those 
discussed in the preceding two paragraphs and decided in the same 
jurisdictions. In Fort Dearborn Bank v. Carter,* the court was 
evidently embarrassed by its decisions in favor of the drawee 


* 





1 Davies v. Watson, 2 Nev. & M. 709; Chambers v. Miller, 13 C. B. N. s. 125; 
Woodland v. Fear, 7 E. & B. 519, 521; Pollard v. Bank of England, L. R. 6 Q. B. 623; 
Nat. Bank v. Burkhardt, too U. S. 686; Preston v. Canadian Bank, 23 Fed. Rep. 179; 
City Bank v. Burns, 68 Ala. 267; Nat. Bank v. McDonald, 51 Cal. 64 (semble); First 
Bank v. Devenish (Colo., 1890), 25 Pac. R. 177; Peterson v. Union Bank, 52 Pa. 206; 
Hull v. Bank, Dudley (S. Ca.), 259. So in Germany. Postfiscus v. Imhof (Reichs- 
Gericht, 1889), 44 Seuffert’s Archiv, No. 257; Anon. (O. L. G., Hamburg, 1887), 43 
Seuffert’s Archiv, No. 212. 

2 Merchants’ Bank v. Eagle Bank, tor Mass. 251; Merchants’ Bank v. Nat. Bank, 
139 Mass. 513 (but see Boylston Bank v. Richardson, ror Mass. 287); Troy Bank v. 
Grant, Hill & D. 119; Irving Bank v. Wetherald, 36 N. Y. 335; Whiting v. City Bank, 
77 N. Y. 363 (semble); Nat. Bank v. Steele, 11 N. Y. Sup. 538 (but see Oddie v. Nat 
Bank, 45 N. Y. 735). 

3 152 Mass. —, 25 N. E. Rep. 27. 
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who paid, by mistake, overdrafts. 
follows : — 





They were disposed .of as 


Whatever may be the distinction between such a case as Merchants’ 
Bank v. Nat. Bank! (the case of an overdraft paid by mistake), and the 
case of Ins. Co. v. Abbott,” it is manifest the making of a contract or the 
payment of money under a mistake of fact, as these words are used in the 
law, is not always followed by the same consequences as the making of a 
contract or the payment of money in consequence of the fraudulent mis- 
representation of a third person. 


This can hardly be regarded as the court’s last word upon the 
subject. It is believed that no convincing reason can be found for 
discriminating, as the Massachusetts and New York courts do, 
against a drawee, who has been misled by the fraud of the drawer, 
and in favor of a drawee, who has acted under a mistake. 

One who believes in Lord Mansfield’s principle that, when one 
of two innocent persons must suffer by the misconduct of a third, 
the loss should lie where it has fallen, is destined to disappointment, 
as he reads the American cases bearing upon the right of the 
holder, to whom the drawee has paid a bill, which has been altered 

vafter its issue by the drawer. If a holder has in good faith pur- 
chased a bill, of which the amount has been raised, and the drawee 
has in like good faith paid it, the payment, it would seem, should 
have the same effect in favor of the holder, as the payment of a bill 
on which the drawer’s name is forged, or the payment of a bill on 
the faith of forged bills of lading, or the payment of a bill induced 
by the drawer’s fraud, or of one drawn without funds. Neverthe- 
less, the right of the drawee to recover the money paid upon an 
altered bill is asserted by many decisions in this country.* One 
who disagrees with these decisions must turn for comfort to’ the 
English and continental law. There is, it is true, no express Eng- 
lish decision recognizing the holder’s right to keep the money paid 
in such a case, but that the holder need not refund, seems to be a 
fair inference from Langton v. Lazarus.“ In France, Germany, 





1 139 Mass. 513. 2.131 Mass. 397. 

8 Espy v. Bank, 18 Wall. 604; Young v. Lehman, 63 Ala. 519, 523; Redington v. 
Woods, 45 Cal. 406; Park v. Roser, 67 Ind. 500; Merchants’ Bank v. Exchange Bank, 
16 La. 457; Third Bank v. Allen, 59 Mo. 310; Bank of Commerce v. Union Bank, 
3 N. Y. 230; Bank of Commerce v. Nat. Association, 55 N. Y. 211; Marine Bank v. 
Nat. Bank, 59 N. Y. 7; White v. Continental Bank, 64 N. Y. 316; Security Bank v. 
Bank of Republic, 67 N. Y. 458; Nat. Bank v. Westcott, 89 N. Y. 418; Nat. Bank v. 
Seaboard Bank, 114 N. Y. 28 (semble); City Bank v. Nat. Bank, 45 Tex. 203. 

#5 M. & W. 629. 
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Belgium, Switzerland, Italy, Hungary, and Russia it is unques- 
tioned law, that a drawee, who accepts or pays an altered bill, must 
honor his acceptance, and cannot recover what he has paid." 

Upon whom finally should the loss fall, when a party to a bill or \ 
note pays it to a holder, who could maintain no action against the 
payor, because one of the indorsements in his chain of title is a for- 
gery? Here, too, it may be urged, the equities are equal, and the 
holder, having obtained the money, should keep it. But this case 
differs in an important particular from all the cases hitherto con- 
sidered, and another principle comes into play, which overrides the 
rule as to equal equities, In all the other cases the bill or note, 
however valueless it may have been, belonged to the holder. In 
the case of the forged indorsement, on the other hand, the bill or 
note belongs, not to the holder, but to him whose name was forged 
as indorser. The holder, who bought the bill, was therefore guilty 
of a conversion, however honestly he may have acted. When he 
collected the bill, inasmuch as he obtained the money by means 
of the true owner’s property, he became a constructive trustee of 
the money for the benefit of the latter. The true owner may there- 
fore recover the money as money had and received to his use.” If 
he recovers in his action, the property in the bill would pass to the 
holder; but the bill would be of no value to him, for, if he should 
seek to collect it, he would be met with the defence that it had been 
paid to him once already. If, on the other hand, the true owner 
prefers to proceed on the bill against the maker or acceptor, he 
may do so, and the prior payment to the holder, being made to one 
without title, will be no bar to the action. The maker or acceptor, 
however, who pays to the true owner, is entitled to the bill, and 
should be subrogated to the owner’s right to enforce the construc- 
tive trust against the holder, and could thereby make himself whole. 
Consequently, whatever course the true owner elects to pursue, 
the loss must ultimately fall on the holder. As a matter of pos- 
itive law, the maker or acceptor, who pays the holder claiming under 
a forged indorsement, is allowed to proceed against the latter di- 
rectly, without first paying the true owner.* This, as a matter of 





1  Nouguier, Lettre de Change (4 ed.), § 325; 2 Pardessus, Cours de Dr. Comm. 
(3 ed.), § 506; Wachter, Wechselrecht, 481, giving the text of the commercial codes of 
the countries above mentioned. 

2 Bobbett v. Pinkett, 1 Ex. Div. 368, 372; Indiana Bank v. Holtsclaw, 98 Ind. 85; 
Buckley v. Second Bank, 35 N. J. 400; Johnson v. First Bank, 6 Hun, 124. 

3 : Ames Cas. on B. & N. 433, n. 2; Star Co. v. N. H. Bank, 60 N. H. 442; Corn 
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legal reasoning, is believed to be unwarranted. But as, in the result, 
the loss comes, where upon the principle of subrogation it ought to 
come, it is not worth while to be too critical. 

The principle by which, in a controversy between two persons 
having equal equities, the holder of the title shall prevail, is most 
commonly applied for the benefit of a purchaser, who buys a title, 
without notice of equities attaching to it, in the hands of the seller, 
in favor of a third person.’ There is, it must be admitted, one 
difference between this case of the purchaser and those already 
discussed, in which the holder of a bill received and the drawee 
made payment, both acting under the mistaken belief that the bill 
was genuine and properly payable by the drawee to the holder. 
The purchaser parts with his money at the time he acquires the — 
legal title, which he claims the right of retaining. The holder, on 
the other hand, unless there are prior indorsers, gives up nothing 
of value at the time when he acquires from the drawee the money, 
which he seeks to keep. He parted with his money in a prior 
transaction, when he obtained the worthless bill. At that moment 
the loss has fallen upon the holder, and it has been said that he 
“ought not to be permitted to throw that loss upon another inno- 
cent man, who has done no act to mislead him.”? But this view 





Bank v. Nassau Bank, gt N. Y. 474. Analogous to these cases.of forged indorsement 
are those where the defendant buys a stock certificate, transferred to him by a forged 
power of attorney, and then surrenders it to the company, taking out a new certificate 
in his own name. The title of the true owner is not affected thereby. The defendant, 
having obtained the new certificate by means of the original one of the true owner, 
‘holds the new one as a constructive trustee for the latter. The company would -be 
bound to issue a fresh certificate to the true owner, but would of course be entitled to 
have the one outstanding, to which the original shareholder is equitably entitled, de- 
livered up. So that the loss must fall‘on the innocent purchaser. Sims v. Anglo-Am. 
Co., 5 Q. B. D. 188; Metrop. Bank v. Meyer, 63 Md. 6. The case of Boston Co. v. 
Richardson, 135 Mass. 473, seems to have gone too far in holding the innocent pur- 
chaser liable on an implied warranty of title. The same criticism may be applied to 
Merchants’ Bank v. First Bank, 3 Fed. Rep. 66, —a case of forged indorsement, — 
which was said in Leather Bank v. Merchants’ Bank, 128 U. S. 26, 37, to proceed 
‘upon grounds inconsistent with the principles and authorities above stated.” In the 
last case the-drawee’s right, to recover of the holder under a forged indorsement, was 
held to be barred in six years from the time of the payment. This decision, on the 
theory of subrogation, is clearly right. But, if the case is regarded as an illustration 
of the right to recover money paid under mistake, it is not to be reconciled with the 
prevailing doctrine, that the cause of action does not accrue against an innocent re- 
ceiver until demand, or notice of the mistake. 

1 In 1 Harv. L. REv. 3, 4, e& seq. 

2 Per Chambre, J., in Smith v. Mercer, 6 Taunt. 76, 84. 
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seems specious, rather than sound. From the point of view of 
natural justice, the time of the loss is immaterial.’ If one looks at the 
fraudulent transaction in its entirety, the equality of the equities be- 
tween the holder and the drawee is just as obvious as the equality 
of the equities between the purchaser and the equitable incum- 
brancer. One or two additional illustrations may be put: — 

A creditor sells his claim to A, and afterwards, concealing this 
sale, sells the claim to B, who in good faith collects it of the debtor. B 
paid his money for nothing, but surely he ought to be allowed to keep 
what he has collected, although received after he suffered his loss, and 
although the loss is thereby thrown on the equally innocent A.’ 

Again: A third mortgagee buys the first mortgage in ignorance 
of the second. The second mortgagee, in justice, cannot prevent 
the third from tacking his two mortgages, although the second is 
thereby “squeezed out.” * 

Another example is found in the singular case of London Bank 
v. London Co.* Some negotiable bonds were stolen from the de- 
fendant’s box and sold to the plaintiff, a bona fide purchaser. The 
thief, fearing detection, afterwards, by fraud, got them again from 
the plaintiff and replaced them in the box of the defendant, who 
did not learn till later of the theft or replacement of the bonds. The 





1 Tf, for instance, the money paid by the drawee to the holder should by mistake be 
repaid to the drawee, the latter could keep it. This happened in Second Bank v. Western 
Bank, 51 Md. 128, where the loss first fell on the holder, who bought a bill drawn with- 
out funds; the loss was then thrown upon the drawee by the latter’s paying the bill by 
mistake; but was finally cast upon the holder by his mistake in refunding to the drawee. 

2 In Judson v. Corcoran, 17 How. 612, Catron, J., said, p. 614: ‘‘The case is one 
where an equity was successively assigned in a chose in action to two innocent persons, 
whose equities are equal, according to the moral rule governing a court of chancery. 
Here C. [the junior assignee] has drawn to his equity a legal title to the fund, which 
legal title J seeks to set aside. . . . Now, nothing is better settled than that this can- 
not be done. The equities being equal, the law must prevail.” See to the same effect 
Mercantile Co. v. Corcoran, 1 Gray, 75; 40 Seuffert’s Archiv, No. 103; 13 id. No. 246; 
24 id. No. 234; 31 id. No. 27; 3 Stobbe, Handbuch d. deutschen Privatrechts, 181; 
Knorr, 42 Archiv fiir die Civilistische Praxis, 318. In Germany, as generally in the 
United States, the mere fact, that the second assignee first notifies the debtor of his 
assignment, does not defeat the precedence of the first assignee; but in France, as in 
England, priority of notice determines the rights of successive assignees. 

3 A wider generalization has convinced the writer that his opinion to the contrary in 
1 Harv. L. REv. 15 is erroneous. But the English doctrine, which permits tacking by 
the third mortgagee, even when he has notice of the second mortgage, as in Taylor v. 
Russell (1891), 1 Ch. 8, seems as indefensible as ever. Such a case is hardly to be dis- 
tinguished from the cases where the holder of a bill collects it with knowledge that it 
is forged, or drawn without funds, and that the drawee is acting under a mistake. 
Supra, p. 301, n. 2. 4 21 Q. B. Div. 535. 
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court gave judgment against the plaintiff, on the ground that the 
defendant was a purchaser for value without notice. It requires a 
considerable effort of the imagination to find here the elements of 
a purchase. But the decision seems clearly right, for the equities 
were equal, and the defendant had the bonds. Here, too, as in 
the preceding two instances, the loss, which first fell on the defendant, 
was afterwards transferred to the plaintiff. 

The rule as to equal equities is also applicable, although the 
holder of the legal title parts with his money, neither before nor 
contemporaneously with its acquisition, but subsequently thereto. 
If, for example, a plaintiff pays and the defendant receives money, 
supposed by both to be due from the defendant, but really due from 
X, and the mistake is not discovered until the claim against X 
is barred by the Statute of Limitations, or has become worthless 
by the insolvency of X, the defendant can keep the money. 
The rule is the same, if the defendant’s pecuniary position has 
become changed in other ways, in consequence of the receipt of 
the money. Here, again, both parties are innocent, and one of 
them must suffer; but the defendant, having the legal title to the 
money, prevails.’ 

It is hoped that what has been written may serve to convince 
the reader of the extensive scope of the doctrine that equity will 
not interfere as between two persons having equal equities, but 
will let the loss lie where it has fallen. It will certainly be a satis- 
faction to the writer, if he has helped to vindicate the opinion of 
Lord Mansfield in Price v. Neal from the false gloss that has been 
put upon it by his successors. 

J. B. Ames. 


CAMBRIDGE. 





1 Brisbane v. Dacres, 5 Taunt. 144; Skyring v. Greenwood, 4 B. & C. 281; Watson 
v. Moore, 33 Law Times, 121; Union Ass’n v. Kehlor, 7 Mo. Ap. 150; Mayer v. State 
Bank, 8 Neb. 104, 109; Union Bank v. Sixth Bank, 43 N. Y. 452; Mayer v. Mayor, 
63 N. Y. 253; White v. Continental Bank, 64 N. Y. 476; Curren v. Mayor, 79 N. Y. 
511, 515; Beam v. Copeland, Texas, 14 S. W. R. 1094; Union Bank v. Ontario Bank, 
24 Low. Can. Jur. 309; Pothier, Obligations, No. 256; 13 Duranton, Cours de Droit 
Frangais, § 685. The principle was clearly stated in Kingston Bank v. Eltinge, 40 
N. Y. 391, but strangely misapplied, the court considering that the plaintiff had the legal 
title, although the money had been paid to the defendant by the plaintiff’s consent. If 
land had been conveyed, instead of money, it it hardly to be supposed that the court 
would have treated the legal title as being in the plaintiff; but there is obviously no 
difference between the two cases in principle. Durrant v. Eccles. Commissioners, 6 
Q. B. D. 234, is difficult to explain, unless, by reason of the relative positions in life of 
the parties, the defendant should be held responsible for the consequences of the mistake. 








THE CASE OF GELPCKE v. DUBUQUE. 311 


THE CASE OF GELPCKE v. DUBUQUE. 


[In assenting to a request to furnish the following paper for publication, the writer is 
aware that the form of it requires a word of explanation. In examining a disputed or 
obscure case it is sometimes found convenient, at Law Schools, to give the case out for 
argument at a Moot Court, as if upon a rehearing. Such a proceeding often involves 
anachronisms, e. g., in the citation of later cases; but it has its advantages. The case 
of Gelpcke v. Dubuque (1 Wall. 175) was thus given out lately, here at Cambridge; 
and what follows was read, last June, as the opinion of the court in deciding that case. 
The writer is the more willing to have it printed, because, in sustaining the doctrine of 
the court, as an original question, he found himself arriving at an unexpected result, and 
also because the opinion here given makes one or two suggestions which appear to 
him important, and, at the same time, to be less insisted upon in the discussion of this 
case than they should be. Probably the general judgment of the legal profession would 
be that the opinion in Gelpcke v. Dubuque was a very inadequate one. Certainly it 
was a great while before the Supreme Court, in its steady adherence to the rule laid 
down in that case, succeeded in commending it to the approval of the profession. Among 
the many keen and able criticisms of this rule, reference may be made to those of Mr. 
Justice Holmes, in his notes to the twelfth edition of Kent’s Commentaries; to an 
article attributed to Hon. John M. Reed, late Chief-Justice of Pennsylvania, in 9 
American Law Review, 381; to Mr. G. W. Pepper’s “‘Border Land of Federal and 
State Decisions; ”” and to Mr. W. M. Meigs’s articles in 29 Central Law Journal, 46s, 
485, on certain questions growing out of what he designates as ‘‘the Federal doctrine 
of ‘General Principles of Jurisprudence.’” — J. B. T.] 


HIS case comes up on error to the District Court of the 
United States for Iowa, where a demurrer to the defend- 

ant’s answer was overruled and judgment given for the defendant. 
The suit was brought to recover the amount of coupons on certain 
bonds of the defendant city, issued under color of authority from 
an act of the Legislature of Iowa. It was brought in the United 
States court by the plaintiffs, who are not citizens of Iowa, under 
those provisions of the Constitution and laws of the United States, 
by which persons who are not citizens of a State where they wish to 
sue one who is such a citizen, are permitted to avoid the danger 
of a possible bias and prejudice in the State courts in favor of their 
own people, by proceeding in a national tribunal sitting within 
that State. The defence was that the bonds were unlawfully issued, 
in that the Constitution of Iowa forbids the Legislature to create 
debts exceeding one hundred thousand dollars; and it is alleged 
that at the time of the statute authorizing these bonds, the indebted- 
ness of the State and of the municipalities of the State exceeded 
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this amount. There were other grounds of this alleged unconstitu- 
tionality, but it is not needful to mention them. 

' The bonds were issued in 1857, in aid of a railroad company, 
and were payable to bearer, in New York, with a series of half- 
yearly coupons. The city was authorized to lay special taxes to 
pay the interest. For several years before they were issued, the 
Supreme Court of Iowa, in deciding other litigated cases like the 
present one, had upheld the constitutionality of similar issues of 
bonds. There were other statutes and other decisions of a simi- 
lar character during several years after the bonds now in question 
were issued. At the time of bringing the present action, and long 
after the issue and negotiation of these bonds, namely, in 1862, 
the Supreme Court of Iowa had reversed its previous course of de- 
cision, and had held that the bonds were invalid, as being forbidden 
by the State constitution. In 1863 the present case came up to 
the Supreme Court of the United States, on error, and the judg- 
ment of the District Court overruling the plaintiff's demurrer and 
holding for the defendant was overruled, Mr. Justice Miller alone 
dissenting. The main struggle in the case, as it was argued in 
the Supreme Court, was over the question of following the State 
court in its decisions interpreting its own constitution. It was 
insisted, on behalf of the defendant, that the United States 
courts, in exercising their jurisdiction founded on the citizenship 
of parties, only administers the law of the State; and that in 
determining what the law of the State is, the United States 
courts are bound to follow the settled construction of the State 
courts, whether on a point of statute law or of common law. On 
the other side, it was urged that the law upon this matter now in 
issue was not settled in Iowa, or if it were settled, that the settled 
law was that of the earlier decisions; that so recent a decision as 
this of 1862, reversing the others, could not be held to have 
settled the law the other way; and the court was invited to 
examine the question anew and settle it for itself. But the court, 
speaking through Mr. Justice Swayne, while plainly indicating its 
approval of the older decisions, and its disapproval of the last 
one, and while stating its own view that the new opinion had not 
settled the law, nevertheless declined to go into the question of 
whether the earlier decisions were right, or to examine the ques- 
tion at all, or to follow any rule which required them, in such a 
case as the present, to adhere to the decision of the State courts; 
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and they proceeded to lay down the important principle that 
where the law of the State was settled, at the time the bonds were 
issued, in favor of the legal validity of the bonds, they could 
not afterwards be held invalid, even by a court which should be of 
opinion that the former construction of the constitution was wrong. 
This proposition, first established in the present case, has since, 
against much opposition and criticism, been steadily followed in 
the Supreme Court. Indeed, within a few years after the deci- 
sion of the present case, which was at the December term, 1863, 
the Supreme Court declared that the question was no longer open 
to controversy before them. | 

The case has now been argued as upon a rehearing. It comes 
up as if we were dealing with it just after it had been decided in 
the Supreme Court of the United States, at a time when, if suffi- 
cient reason should appear, the former decision might be re- 
versed. Is this proposition, then, in the case of Gelpcke v. 
Dubuque, a sound one and rightly applied? In order to deter- 
mine that question we must first take several matters clearly into 
account. 

There is a well-known difference in the way in which cases may 
be brought into the United States courts. (@) They may come 
there because the case involves a question under the Constitution, 
treaties, or laws of the United States. In such cases the United 
States Supreme Court is the ultimate tribunal of appeal, whether 
the case. has come up from a State court or from an inferior 
court of the United States. It has no duty of following the 
laws of the States, for it is now administering the law of its 
own government. If, in such a case, there be a question of im- 
pairing the obligation of a contract, and the State court has held 
that there is no contract to be impaired, the Supreme Court 
may reéxamine that question with entire freedom, although it 
involve the construction of the constitution or statutes of the State; 
it is not in any way bound to follow the decision of the State court. 
Such an unfettered power is necessary in order to the full exer- 
cise of the jurisdiction of the Supreme Court. In the case of the 
Ohio Company v. Debolt, 16 How., at p. 432, on error to the Su- 
preme Court of Ohio, Chief Justice Taney, speaking, probably, 
for a majority of the court, remarked: “The duty imposed 
upon. this court to enforce contracts . . . would be vain and 
nugatory if we were bound to follow those changes in judicial 











314 HARVARD LAW REVIEW. 


decisions which the lapse of time and the change in judicial 
officers will often produce. The writ of error to a State court 
would be no protection to a contract if we were bound to 
follow the judgment which the State court had given, and which 
the writ of error brings up for revision here.’ (b) But there is an- 
other ground for coming into the courts of the United States. 
A case may come there, as this one has, not because of any ques- 
tion arising under the Constitution or laws of the United States, 
but simply because the plaintiff and defendant are citizens of dif- 
ferent States or countries. In such a case the court is adminis- 
tering the law of the State. In this sort of case the general rule is, 
that, since the court is applying the law of the State, it will follow, 
in determining what that law is and in construing it, the decisions 
of its highest court. If the question has not ever come up in the 
State court, or if there be no settled rule there, the United States 
court must, of course, decide for itself. But, even after such an 
independent decision has been made, if the highest court of the 
State should arrive at a different conclusion, the United States court 
will, in general, change from its own previous decision, and will 
adopt that of the State courts. Nothing could more plainly mark 
the secondary character of the jurisdiction of United States courts 
in this region of it. 

But there are various qualifications of these doctrines. The 
most conspicuous of them is the principle of Swift v. Tyson, 16 
Pet. 1 (1842), in which the novel and much-contested. doctrine 
was laid down, that upon questions of what are called general 
commercial law, the courts of the United States did not under- 
take to follow the State courts. This declaration was not required 
for the decision of that case, but it has been followed, and is an 
established rule of the United States jurisprudence. Its sound- 
ness in point of principle is, perhaps, open to question; at any 
rate, it is undergoing much criticism at the present day. The 
same principle is laid down as regards the construction of ordi- 
nary language (Lane v. Vick, 3 How. 464, 476); but in that case 
there was a strong dissenting opinion of McKinley, J., concurred 
in by Taney, C. J. Again, when the United States court has already 
decided a question, and a later decision of the State differs from 
this, the United States court may at least wait awhile before chang- 





? Green v. Neal’s Lessee, 6 Pet. 291; Carroll County Supervisors v. United States, 
18 Wall. 71. ; 
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ing its own decision.’ And, finally, it was long ago intimated that 
a United States court would not follow the State decisions where 
these were regarded as biased, and unjust to citizens of other States. 
It will easily appear that in some sense and to some extent there 
should be a recognition of such a principle as the one just named; 
all State courts must keep within the line of reason in order to 
make it just that the United States courts should follow them. 
Yet, notwithstanding all these qualifications, it is still true, and is 
recognized as the sound general principle in the class of cases 
now under discussion, that the courts of the United States will 
follow the decisions of the State courts in ascertaining and con- 
struing their own law. The declarations to this effect are- many 
and emphatic.’ 

It is with one of the qualifications of this rule that we are con- 
cerned in this case, namely, the one arising out of the danger to 
citizens of other States from local prejudice. I have said that some 
power of varying from the decisions of the States must necessarily 
exist, as regards this sort of case, that, at least, the local courts must 
keep within the limits of reason. Shall the range of the United 
States court, in differing from the local tribunals, go farther than 
that, and how much farther? 

In Rowan v. Runnels, 5 How. 139 (a case coming up from the 
Circuit Court of the United States for Mississippi), Chief Justice 
Taney remarks: “We ought not to give to them [the decisions of 
State courts] a retroactive effect, and allow them to render invalid 
contracts entered into with citizens of other States, which in the 
judgment of this court were lawfully made. For if such a rule were 
adopted . . . it is evident that the provision in the Constitu- 
tion of the United States which secures to the citizens of another 
State the right to sue in the courts of the United States, might be- 
come utterly useless and nugatory.” This is the assertion of a right, 
which is, indeed, an obvious one, to depart from the State court’s 
construction of the local law, in so far as is necessary to prevent 
the annulling of that protection for citizens of other States which 
the Constitution was intended to secure. For, although the 
courts of the United States in this sort of case have to apply the 





? Shelby v. Guy, rr Wheat. 361. 

? Elmendorf v. Taylor, 10 Wheat. 152, 159-60; Webster v. Cooper, 14 How. 488, 
502-5; Nesmith v. Sheldon, 7 How. 812; Williamson v. Berry, 8 How. 495, 558; 
Leffingwell v. Warren, 2 Black, 599. 
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State law, it is to be remarked that they are courts of the United 
States, and not courts of the State. Why is it that a United States 
court is given this duty of administering the law of another 
jurisdiction? Why did the States allow it? Why was it impor- 
tant that the United States should have it?. It was because, in con- 
troversies between its own citizens and those of other States or 
countries, it might be expected that the courts of any given State 
would not be free from bias. Accordingly we read, in No. 80 of 
the “Federalist,” the very striking statement of Hamilton as regards 
the danger that might come from unjust decisions of the several 
States as against foreigners and citizens of other States, and 
the importance of that jurisdiction of the Federal courts which 
we are now considering : — 


The responsibility for an injury, he says, ought ever to be accompanied 
with the faculty of preventing it. As the denial or perversion of justice 
by the sentences of courts, as well as in any other manner, is with reason 
classed among the just causes of war, it will follow that the Federal judi- 
ciary ought to have cognizance of all causes in which the citizens of other 
countries are concerned. . . . The power of determining causes 
between two States, between one State and the citizens of another, and 
between the citizens of different States, is perhaps not less essential to 
the peace of the Union than that which has been just examined. History 
gives us a horrid picture of the dissensions and private wars which dis- 
tracted and desolated Germany prior to the institution of the Imperial 
Chamber by Maximilian, towards the close of the fifteenth century; and 
informs us, at the same time, of the vast influence of that institution in 
appeasing the disorders and establishing the tranquillity of the empire. 
This was a court invested with authority to decide finally all differences 
among the members of the Germanic body. . . . It may be esteemed 
the basis of the Union that “the citizens of each State shall be entitled 
to all the privileges and immunities of citizens of the several States.” And 
if it be a just principle that every government ought to possess the means 
of executing its own provisions by its own authority, it will follow that in 
order to the inviolable maintenance of that equality of privileges and. 
immunities to which the citizens of the Union will be entitled, the national 
judiciary ought to preside in all cases in which one State or its citizens 
are opposed to another State or its citizens. To secure the full effect of 
so fundamental a provision against all evasion and subterfuge, it is neces- 
sary that its construction should be committed to that tribunal which, 
having no local attachments, will be likely to be impartial between the 
different States and their citizens, and which, owing its official existence 
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to the Union, will never be likely to feel any bias inauspicious to the prin- 
ciples on which it is founded. 


To come back, now, to the question how far the United States 
courts may go in refusing to follow the decisions of the State 
courts. Shall they be limited merely to the prevention of results 
which would be absurd and irrational, or may they properly go 
farther? As I have already said, in this class of cases, as in all 
others, whenever a question develops which involves the law of 
the United States, the United States court must, as touching that, 
act independently, although its ground of jurisdiction over the case 
was originally merely the citizenship of the parties. But suppose 
no question of that kind to arise. That is the fact in the present 
case; this case, if originally brought in a State court, could not 
have been carried up to the Supreme Court of the United States, 
because it does not involve any question of a “law” impairing the 
obligation of contracts! The lower United States courts, as we 
have seen, deal with such cases, because they have concurrent juris- 
diction with the State courts on the ground of the citizenship of 
the parties; and, having regard to the reason that they are given 
this concurrent jurisdiction, namely, the danger of injury to citizens 
of other States or countries, by reason of the bias of the State courts, 
it may be laid down that wherever State courts are likely to 
be under a local bias, adverse to the citizens of other States 
or countries, the United States courts must hold themselves at 
liberty to depart from the decisions of the local courts in constru- 
ing and applying the local law and the local constitution, to look 
into the question for themselves, and to adopt their own rules of 
administration. This appears to be only a just assertion of the 
power intended to be given to these courts by the Constitution of. 
the United States, in dealing with the class of cases now under 
consideration. To this effect is the reasoning of Mr. Justice 
Bradley, speaking for the court, in Burgess v. Seligman, 107 
U. S. 20 (1882). 

Assuming this to be so, we have thus far only determined that 
the United States courts will look into such questions for them- 
selves. The staiement of Chief Justice Taney in the case of 
Rowan v. Runnels, above quoted, did not go beyond this. But in 
the case of Gelpcke v. Dubuque, the Supreme Court flatly refused 
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to look into the merits of the question at all; and, in declining to 
follcw the later decision of the Iowa court, a rule was laid down 
which established the validity of the bonds, irrespective of any opin- 
ion whether, as an original question, they were lawfully and consti- 
tutionally issued or not. The Supreme Court, quoting substantially 
an obiter remark of Taney, C. J., in Ohio Co. v. Debolt, 16 How., 
at p. 432, put forward this proposition : — 


The sound and true rule is that if the contract when made was valid 
by the laws of the State as then expounded by all departments of the gov- 
ernment, and administered in its courts of justice, its validity cannot be 
impaired by any subsequent action of legislation or decision of its courts 
altering the construction of the law.! 


Has the United States court any right to say this? To 
announce that it will not look into the question, whether the 
bonds were originally authorized by the State constitution or 
not? Any right to say that although, in this court’s judgment, it 
may be true, as an original question, that they were issued in viola- 
tion of the State constitution, the court will still hold them to be 
valid ? 

With a certain qualification, I think that it has. The laying 
down of some rule of administration is legitimate, for the court, as 
we see, has the right to look into the question for itself; and all 
courts, in regulating the exercise of their functions, lay down, from 
time to time, rules of presumption and rules of administration. It 
is a usual, legitimate, necessary practice. It is, to be sure, judicial 
legislation; but it is impossible to exercise the judicial function _ 
without such incidental legislation. If this rule in Gelpcke v. Du- 
buque be understood, as it was probably meant, as being subject 
to a certain qualification, it appears to me good. It will not do, 
of course, to allow the United States courts, through the medium 
of any principle of presumption or judicial administration, or any- 
thing else, to sanction a violation of the State constitution or the 
State laws. There might be a case wherein the violation of the 
constitution was gross and palpable, and such that those who took 
part in it, whether in making contracts or doing anything else, must 
be held to have known what they were doing; and in such a case 
no court would be justified in laying down a rule that would pro- 
tect these parties. But courts often have to recognize, especially 
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in the region of constitutional law, that there is more than one rea- 
sonable and allowable interpretation of a thing. It is familiar that 
they will not set aside the interpretation put upon the constitution 
by a codrdinate legislature, in enacting a law, unless the mistake 
be very plain indeed, —so plain (in the ordinary phrase used in 
such cases) as to be beyond reasonable doubt. If the rule be under- 
stood in this sense only, that any contract which was held good at 
the time of making it by the highest court of the State, and which 
came within a permissible interpretation of the State constitution and 
law, will be sustained in the United States courts, I think that it 
is a sound one, and should be upheld. It is a rule which the State 
court should accept; and if the adoption of it by the United States 
court lead to resistance on the part of the State authorities, that 
is a result which must be submitted to and dealt with as may be 
possible. Such temporary consequences were probably anticipated 
when the constitution was formed. But it may be confidently ex- 
pected that so just a rule will ultimately commend itself to all courts. 
It will be observed that the rule is one regulating the administra- 
tion of a particular jurisdiction of the United States courts. It does 
not necessarily follow that this same rule should be applied in 
any other class of cases. 

Since the rule must be attended with the qualification above 
named, the question next arises whether the doctrine which was 
laid down in the earlier decisions in Iowa gives a construction to 
the constitution of that State which is a rational, a permissible one. 
I have no doubt that it does. Indeed, it appears to me that the 
Supreme Court of the United States is right in saying that this view 
was the just and sound interpretation of that constitution. And 
it may now be added also that the Supreme Court of Iowa, within 
seven or eight years after the decision of the Supreme Court of the 
United States in the present case, came back again to the doctrine 
of the earlier cases, and that this doctrine is now the fixed law of 
the State. It is enough, however, to say that the view was one 
which might reasonably be held. 

It will be observed that the decision of this case does not at all 
turn upon the clause of the Constitution of the United States re- 
lating to impairing the obligation of contracts; and it should be 
added that it does not in any degree turn upon a theory that the 





. 


1 Stewart v. Supervisors, 30 Iowa, 193. 





320 HARVARD LAW REVIEW. 


United States courts have any special rights conferred upon them 
by the fact that the case relates to a contract. These courts are not 
the special protectors of contracts, excepting under the clause in 
the Constitution of the United States forbidding State legislation 
which implies their obligation. The ground of the present deci- 
sion is that the courts of the United States are charged with a spe- 
cial duty, in litigation between citizens of different States; that the 
nature of this special duty requires these courts sometimes to exer- 
cise a perfectly independent judgment in construing and applying 
the laws and constitutions of the States; and that the rule of ad- 
ministration for the exercise of this function, laid down by the 
Supreme Court of the United States in Gelpcke v. Dubuque, is a 
just and wholesome one. The result is that the judgment of the 
District Court is reversed. 
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ON CERTAIN CASES ANALOGOUS TO 
TRADE-MARKS. 





HE law of a class of cases analogous to trade-marks is-still 

in the process of evolution, and it may be useful to con- 

sider the principles which should govern the decision of cases of 
this sort. 

The symbolism of commerce, conventionally called “trade-mark,” 
is, according to Mr. Browne, in his excellent work on trade-marks, 
as old as commerce itself. The Egyptians, the Chinese, the 
Babylonians, the Greeks, the Romans, all used various marks or 
signs to distinguish their goods and handiwork. The right to 
protection in such marks has come to be recognized throughout 
the civilized world. It is, however, during the last seventy or eighty 
years that the present system of jurisprudence has been built up. 
In 1742 Lord Hardwicke refused an injunction’ to restrain the 
use of the Great Mogul stamp on cards. In 1783 Lord Mansfield ? 
laid the foundation of the law of trade-marks as at present devel- 
oped, and in 1816, in the case of Day v. Day, the defendant was 
enjoined from infringing the plaintiff’s blacking label. From that 
time to the present day there have arisen a multitude of cases, 
and the theory of the law of trade-marks proper may be con- 
sidered as pretty clearly expounded. In 1875 the Trade-marks 
Registration Act provided for the registration of trade-marks, and 
defined what could in future properly be a trade-mark. In this 
country the Act of 1870, corrected by the Act of 1881, provided 
for the registration of trade-marks. 

The underlying principle of the law of trade-marks is that of 
preventing one man from acquiring the reputation of another by 
fraudulent means, and of preventing fraud upon the public; in 
other words, the application of the broad principles of equity. 

“T think that the principle on which both the courts of law and 
of equity proceed, in granting relief and protection in cases of this 
sort,” says Lord Langdale in Perry v. Truefitt, “is very well under- 
stood. A man is not to sell his own goods under the pretence that 
they are the goods of another man. He cannot be permitted 
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to practise such a deception, nor use the means which contrib- 
ute to that end;”* and again in Croft v. Day, ““You may ex- 
press the same principle in a different form, and say that no 
man has a right to dress himself in colors, or adopt and bear 
symbols, to which he has no peculiar or exclusive right, and 
thereby personate another person, for the purpose of inducing the 
public to suppose, either that he is that other person, or that he is 
connected with and selling the manufactures of such other person, 
while he is really selling his own. It is perfectly manifest that 
to do these things is a fraud, and a very gross fraud.” ? This broad 
equitable principle is, however, limited in its application by the 
nature of a trade-mark. A trade-mark has become an absolute 
right. It is a mark affixed to goods which pass from hand to hand, 
and is an exclusive right to that sign in connection with goods of 
a certain kind,—a right as against all the world. It is a right 
capable of registration, and its registration must be noticed under 
penalty of the law. It is a right for the infringement of which 
redress will be given, although the intention of the infringer is not 
fraudulent. A right so absolute could not be given without 
some qualifications, and we find that certain generic and geo- 
graphical names are not such as may be exclusively appropriated 
by an individual; that words or signs which are not sufficiently 
distinctive, or are by their nature the property of the whole world, 
may not thus be appropriated. Indeed, the courts have laid down 
certain technical rules which must be observed to obtain a valid 
trade-mark. 

In deciding whether there has been a breach of a trade-mark 
proper the courts are bound by these rules, and will grant no relief, 
whether they find fraud or not, unless there has been in use a trade- 
mark valid according to these rules, and unless there has been 
a technical breach. The only question is, whether the plaintiff 
has acquired an absolute right, and whether there has been an 
infringement of that right. What the rules of trade-marks are, 
what is a valid trade-mark, what is an infringement, are not 
within the scope of this article. What it is important to recognize 
is this: That the foundation of the law of trade-marks is natural 
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justice, or, as it is called, the principles of equity; that a trade- 
mark proper, being an exclusive right in an individual, the acqui- 
sition of this right had to be limited by certain rules; that this right, 
once acquired, becomes absolute, and that to constitute a breach 
of this right there must be a technical breach, independently of 
the question of the equity of the case, or rather independently of 
fraud, for there is no equity unless the technical trade-mark has 
been infringed. 

Side by side with trade-marks has grown up another class of 
cases known as “cases analogous to trade-marks,” — trade-names, 
trade-signs, the good-will of a business, etc.,— as distinctive in 
their way as trade-marks, and as ancient. The Egyptians, the 
Greeks, the Romans, used striking sign-boards to distinguish their 
various trades. Addison devotes one number of the “Spectator” * 
to the various trade-symbol.; and trade-signs of the city: of London. 
Tavern signs, such as the “White Horse,” the “Blue Boar,” the 
“Hand and the Bell,” have long been in use. Cases analogous to 
trade-marks, however, differ from trade-marks in that they are not 
a mark stamped on goods which pass from hand to hand, and 
therefore are not technically trade-marks and do not fall within 
the rules of trade-marks. They differ from trade-marks in form, 
not in kind. Each owes its existence to the desire of the indi- 
vidual to stand out from thé surrounding masses, and fairly, in the 
face of men, to get the full advantage to which his ability and 
industry entitle him. 

In the class of cases known as “analogous to trade-marks,” the 
right of a plaintiff is very different from what it is in cases of trade- 
marks proper. Here there is no question of a technical, well-defined 
right, an exclusive right; there is no certain mark or sign to which 
an individual is establishing a permanent claim; by the nature 
of the claim there is no possibility of registration. What each 
plaintiff asks is this: that he shall be protected against the 
fraud of a particular defendant. Fraud being an essential element 
in this view, the court must find a fraudulent intention from the 
peculiar circumstances of each case. As there is no question of 
granting an exclusive right, the court may apply to the facts 
of each case, without regard to the limitations by which it is 
bound in cases of technical trade-marks, the equitable principles 
which underlie the law of trade-marks. And the court may give 
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the larger scope to its relief from the fact that each decision does 
not lay down a fixed rule applicable to all cases of this class, but 
only relieves against whatever fraud is working damage under the 
facts of each case. 

The distinction between the law of trade-marks and of cases 
analogous to trade-marks, I understand to be this: In cases of 
trade-mark there is a definite exclusive right, which may be ac- 
quired according to definite rules, and which may be infringed 
in certain definite ways. The right is recognized as being exclu- 
sively the plaintiff’s, and, indeed, it is by virtue of his exclusive 
right that he gets relief. Unless he has a trade-mark within these 
technical rules he has no exclusive right and can get no relief, 
and the court will be bound by technical rules in determining 
whether he has a trade-mark or not. In cases analogous to trade- 
marks, the right of the plaintiff is only against a particular de- 
fendant by reason of his fraud, and the court will apply the 
equitable principle of the prevention of fraud to the circumstances 
of each case. 

The courts have recognized this distinction clearly. The reason- 
ing of the English courts in the late cases on the subject leave 
no doubt of it. 

In Lee v. Haley, L. R. 5 Ch. App. 155, the facts were as 
follows: The plaintiffs had carried on for some years at No. 22 
Pall Mall, under the style of “The Guinea Coal Co.,” a large 
business which had a considerable reputation. The defendant, 
who had been their manager, set up a rival business on the Strand 
under the name of ‘“‘The Pall Mall Guinea Coal Co.,”’ and soon 
removed to No. 46°Pall Mall. Many persons were misled into 
giving orders to the defendant, in the belief that his concern was 
that of the plaintiffs. The defendant set up in defence to a bill 
for an injunction by the plaintiffs that the plaintiffs habitually 
sold short weight, and that they had no exclusive right to the name 
“Guinea Coal Co.,” which was used by various other establish- 
ments about London. The court held that if the plaintiffs had 
been systematically carrying on a fraudulent trade, and delivering 
short weight, it is beyond all question that it would not interfere 
to protect them in carrying on such trade. ‘The court also held 
that, although the plaintiffs had no exclusive right to the name, 
an injunction to restrain the defendant from using the name “The 
Pall Mall Guinea Co.,” in Pall Mall, was proper, on the ground 
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that the defendant had no right to use the name in such a way 
as to lead persons to believe that his business was that of the 
plaintiffs, and that therefore there was no objection to confining 
the injunction to the use of the name in a particular place, 
inasmuch as its tendency to deceive greatly depended on the 
place where it was used. In the words of Lord Justice Giffard, 
“T quite agree that they [the plaintiffs] have no property in the 
name, but the principle upon which the cases on this subject pro- 
ceed is, not that there is property in the word, but that it is a fraud 
on a person who has established a trade, and carried it on under 
a given name, that some other person should assume the same 
name, or the same name with a slight alteration, in such a way 
as to induce persons to deal with him in the belief that they 
are dealing with the person who has given a reputation to the 
name.” I wish to call attention to what this decision means. It 
means the strict application of equitable principles to these facts. 
The defendant is enjoined only from using the name “Guinea Coal 
Co.,” in Pall Mall, in the street where it is likely to cause con- 
fusion, the relief the court thought necessary under these cir-_ 
cumstances to prevent fraud. And this relief was made dependent, 
as, indeed, it is in every case of trade-mark, on the plaintiffs coming 
into court with clean hands, — a principle familiar to all proceedings 
in equity. 

In Wotherspoon v. Currie, L. R. 5 H. L. 508, the facts are 
these: the plaintiffs had for some years manufactured starch at 
Glenfield, and their starch had become known as “ Glenfield Starch.” 
Their business increasing, they removed from Glenfield, although 
they continued to call their starch by the same name. The 
defendant established himself at Glenfield, and began to manu- 
facture starch under the name of “Glenfield Starch.” It was 
argued for the defendant that there could be nothing wrong in 
his using the name of the place where the starch was actually 
made, and that there was no misrepresentation or fraud; but the 
court thought otherwise, and an injunction issued to restrain the 
defendant from using the word “Glenfield” in or upon any labels 
affixed to packets of starch manufactured by him, and from in 
any other way representing the starch manufactured by him to be 
“Glenfield” starch, and from selling or causing the same to be 
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sold as “Glenfield” starch, and from doing any act or thing to 
induce the belief that starch manufactured by him is “Glenfield” 
starch, or starch manufactured by the plaintiffs. Here is granted 
equitable relief of a kind impossible under the technical law of 
trade-marks. 

The late case of Thompson v. Montgomery, 41 Ch. D. 35, is 
an important one as expressing clearly the difference of right in 
trade-marks and in cases analogous to them. ‘There the plain- 
tiffs had for years carried on a brewery at Stone, and their ale had 
come to be known as “Stone Ale.” They had registered these words 
as a trade-mark. The defendant built a brewery at Stone, and 
attempted to call his ale “Stone Ale.” The court held that the 
words “Stone Ale” were not such as might be used as a trade- 
mark, and ordered them to be struck out of the register. But as 
to the right, apart from the technical trade-mark, Lord Justice 
Lindley says: “The plaintiffs’ rights are to prevent anybody from 
passing off his goods as the goods of the plaintiffs. Sir Horace 
Davey says that the plaintiffs have no exclusive right to the use 
_ of the words ‘Stone Ale’ alone. Perhaps not as against the world. 
He says that the plaintiffs have not any right to prevent the de- 
fendant selling his goods as having been made at Stone; I am not 
prepared to say that they have. But as against a particular de- 
fendant, who is fraudulently using, or going to fraudulently use, 
the words with the express purpose of passing off his goods as the 
goods of the plaintiffs, it appears to mie that the plaintiffs may have 
rights which they may not have against other traders.” And an 
injunction issued. 

In no one of these cases is there a breach of what might be a 
technical trade-mark. ‘Guinea Coal Co.,’? “Glenfield Starch,” 
“Stone Ale,” according to the law of trade-marks proper, were 
unfit names to be used as trade-marks. Yet the court in each 
case went far beyond the analogy of trade-marks, and, applying 
the underlying equitable principle as laid down by Lord Langdale 
in Perry v. Truefitt, that it is a fraud for a man to sell his goods 
under the pretence that they are the goods of another man, gave 
such relief against that particular fraud as the circumstances of 
the case demanded. The principle on which the courts went is 
unmistakable. They admit no exclusive right in the plaintiffs, but 
“it is a fraud on a person who had established a trade, and 
carried it on under a given name, that some other person should 
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assume the same name . . . in such a way as to induce per- 
sons to deal with him in the belief that they are dealing with the 
person who has given a reputation to the name.” ‘The key-note 
is fraud; fraud on the public and fraud on the individual injured 
in his business. 

In this country the great distinctive principle has not been 
enunciated with as great clearness as in England, but I think the 
decisions show a recognition of it. 

In Colton v. Thomas, 2 Brews. 308, the plaintiff practised as 
a dentist under the name of the Colton Dental Association. The 
defendant, who had been in his employ, left him and put up a 
sign reading, “Dr. F. R. Thomas, late operator at the Colton 
Dental Rooms,” the words “late operator at the” being in very 
small letters. Injunction granted to restrain the defendant from 
using such signs and cards, and from representing his place of 
business to be the plaintiff’s. The case of Saunders v. Jacobs, 20 
Mo. App. 96, is similar; the name “Newark Dental Rooms” was 
enjoined as being too much like “New York Dental Rooms.” The 
“What Cheer House” was held to be a name which a rival 
hotel-keeper could not use (Woodward v. Lazar, 21 Cal. 448). In 
Howard v. Henriques, 3 Sandf. 725, the proprietor of the “Irving 
House” was allowed to restrain the defendant from opening a 
hotel under the same name. The court, by Mr. Justice Campbell, 
said: “We are not disposed to interfere with the lawful pursuits 
of any one. Every man may and ought to be permitted to pursue 
a lawful calling in his own way, provided he does not encroach 
upon the rights of his neighbor or upon the public good. But 
he must not by any deceitful or other practice impose upon the 
public; and he must not, by dressing himself in another man’s 
garments, and by assuming another man’s name, endeavor to de- 
prive that man of his own individuality, and thus despoil him of 
the gains to which by his industry and skill he is fairly entitled.” 
Mr. Browne, in commenting on this case, § 96, says that the name 
of a hotel cannot be twisted into a trade-mark. “Then, if not a 
case of trade-mark, what was it? It was exactly what the Supe- 
rior Court called it: the ‘good-will’ of the establishment. The 
case did not call for a definition. All that was required was sub- 
stantial justice, upon the allegation of the invasion of an equi- 
table right.” In Walker v. Alley, a Canadian case reported in 
13 Grant Up. Can. Ch. 366, the plaintiff had established a dry- 
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goods house under the sign and name of the “Golden Lion.” 
The defendant attempted to begin a similar business under the 
. same name and sign. An injunction issued. Per curiam: “You 
have your choice of many signs which, as a mere attraction, or to 
give your store a marked designation, must answé~ a fair business 
purpose equally well.” : 

A late case in the Circuit Court of Pennsylvania’ seems to rec- 
ognize the English doctrine that the fraud and not the analogy of 
a technical trade-mark is the important point. A bill alleged 
that the plaintiff alone possessed the: right to bronze horseshoe 
nails as a trade-mark, and to sell the same under the trade-name; 
that the defendants sold bronze nails similar in appearance to 
those manufactured by the plaintiff; and that purchasers have 
been and are deceived into buying the articles so bronzed and sold 
by the defendants in the belief that they are of the manufacture 
of the plaintiff. The defendants demurred. Mr. Justice Bradley 
overruled the demurrer and gave the defendants time to answer. 
“Whether this is in itself a good trade-mark or not, it is a style of 
goods adopted by the complainants which the defendants have imi- 
tated for the purpose of deceiving, and have deceived, the public 
thereby, and induced them to buy their goods as the goods of the 
complainants. This is fraud. . . . The allegation that the com- 
plainants’ peculiar style of goods is a trade-mark may be regarded 
as a matter of inducement to the charge of fraud. The latter is 
the substantial charge which we think the defendants should be 
required to answer.” 

The French courts have gone very far towards preserving com- 
mercial rights and applying equitable principles to commercial compe- 
tition. There all “concurrence déloyale,” all manceuvres that cause 
prejudice to the name of a property, to the renown of a merchan- 
dise, or in lessening the custom due to rivals in business, is restrained 
and punished.” Mr. Browne translates “concurrence déloyale” by 
“unfair competition in business” (§ 43). Mr. Browne, in his chap- 
ter on Rights Analogous to Trade-marks, has collected a number 
of the French cases, and I shall cite some of them to illustrate how 
far the courts have gone in applying the principles which, it seems 
’ to me, ought to govern cases of this class. 

The plaintiffs were proprietors of a hat-shop founded twenty- 
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five years before as “Maison Pinaud,” and established at 87 Rue 
Richelieu, Paris. The defendant, whose name was differently 
spelled but was pronounced the same, removed to g1 Rue Richelieu 
and established another hat-shop, under the name of “Maison 
Pineau.” The ;court held that the defendant acted with the 
intention of profiting by the similarity of names, and to divert to 
himself the custom of the old house of Pinaud; that although he 
had an incontestable right to establish himself under his true 
name, yet he must be interdicted from unlawful competition, and 
measures must be taken to prevent confusion in the mind of the 
public between the two houses. Pinaud & Amour c. Pineau, 
4 Annales, 86; the case of Bonnet e¢ al. c. Henri Delisle, 4 An- 
nales, 301, illustrates the same principle. In the case of Dorvault 
c. Hureaux, 4 Annales, 125, the plaintiffs had for about twenty- 
five years used as a sign and upon their labels and circulars the 
words “Pharmacie Centrale de France.” The defendants had as 
their sign the words “Pharmacie Rationelle,” but added “Cen- 
trale de France.” This fact was recognized by the court as an at- 
tempt to create confusion between the two establishments, and the 
_ defendants were prohibited from the further use of the latter-men- 
tioned words. In Muller c. Compagnie Immobiliére,’ the plaintiff 
had for more than fifteen years carried on the “Hétel de la Paix.” 
The defendants built a hotel on the same street and gave it the 
same name. The court held that the words “Hétel de la Paix” 
were indicative and characteristic of the hotel owned by Muller, 
and that those words could not be used by others in the same 
business without violating his rights. 

The cases of the “Banque du Commerce et de |’Industrie c. 
Banque Centrale du Commerce et de l’Industrie,”? of ‘“ Banque 
Populaire c. Banque Populaire d’Escompte,”* of the signs “ En- 
trepét d’Ivry” and “Chautier du Grand Ivry,”‘ of “Chauchard 
& Compagnie c. Dreux-Bussienne,”® of ‘““Samie c. Compagnie des 
Eaux Thermales de Royat,”’°® of ‘Moét c. Moét et Chandon,” ” 
show how careful the French courts are to prevent confusion in 
the minds of the public, insisting that each trader should stand 
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on his own merits. In VY’® Edrard c. Nicolas Edrard, Dulloz, 
1879, Cours d’Appel, p. 100, both the plaintiff and the defend- 
ant were manufacturers of pianos. The defendant placed his own 
name on his pianos, so that they were mistaken for those of the 
plaintiff. The court held that every man has a right to use his own 
name in his business, although he must not use it so as to usurp, 
by a fraudulent confusion, the advantages of the credit and rep- 
utation of another already established under that name, and the 
courts have the right to prescribe the measures necessary to avoid 
the fraudulent confusion which would result in such use. Here 
the court prescribed on what parts of the pianos the names 
(Christian as well as surname) of the defendant should appear, 
the size of the letters, and ordered that the name of his residence, 
“Mulhouse,” should be used in connection with his own name, so 
as to distinguish him from the plaintiff. 

In Chaize c. Fromentelle* the parties were tobacconists in the 
same neighborhood. The plaintiff’s sign read, “La Civette.” The 
defendant’s read, ‘A la Nouvelle Civette.” Both in this case and 
in a similar one where the sign was “A la Civette de la Rue de 
Rivoli,” the plaintiff had judgment for the removal of the objection- 
able sign. In Lebat v. Partongue, 1 Blanc, 709, the Imperial Court 
of Paris held that the color of a sign and its general aspect are 
considered as sufficiently distinctive to be respected. 

These French cases are indexed under the titles of ‘“Concur- 
rence Déloyale” and “Propriété Industrielle,” a fact interesting as 
indicative of the principles on which the courts go. After having 
looked over a large number of cases in the original reports, a fair 
statement of these principles seems to me to be this: That a man 
shall not be restrained from using any words or signs to which he 
has a right, unless he uses such words or signs in unfair compe- 
tition with one who has a prior right to the same or similar words 
or signs; that all competition which the court sees to be unfair 
and likely to cause confusion in the mind of the public and injury 
to the lawfully established trade of the plaintiff shall be re- 
strained, and that the court will order such changes in the objec- 
tionable features of the competition as will put an end to the 
fraud. 

The present article was suggested by two cases which have come 
up lately in this Siate before single justices on bills for an injunc- 





1 rz Annales, 350. 
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tion. In the first case, the American Waltham Watch Company 
asked for an injunction against the use of the words “Waltham 
Watch” by the United States Watch Company. Both corpora- 
tions are established at Waltham,—the defendant recently, the 
plaintiff for many years. The watches of the plaintiff have a 
world-wide reputation under the name of “Waltham” watches. The 
evidence proved to the satisfaction of the court that the defend- 
ants were trying unfairly to obtain the benefit of the plaintiff’s 
reputation. Mr. Justice Holmes granted an injunction against the 
use of the words “ Waltham Watch” or “Waltham Watches,” alone 
or in combination. 

In the second case, the plaintiff had established some fifty years 
ago a clothing-store on Dock square, in Boston, which he has always 
painted a vivid blue, and which he called, and still calls, “The Blue 
Store Clothing House.” Owing to large expenditures in adver- 
tising, the plaintiff’s store has become widely known under this 
name, and acquired a reputation for excellence. Within a few 
weeks the plaintiff gave up a shop adjoining his own building 
which he had used for several years in connection with his busi- 
ness, and which had been painted the same color as his main 
building. Before leaving, the plaintiff was careful to paint this 
shop brown. The defendants leased this shop immediately on 
the expiration of the plaintiff’s lease, painted it the same blue as 
the plaintiff’s, — an expensive and unusual color, — and advertised 
in various ways as the “Blue Store Clothing House.” The evidence 
disclosed to the satisfaction of the court a scheme to obtain the bene- 
fit of the plaintiff’s laboriously earned reputation, and Mr. Justice 
Charles Allen granted an injunction, but only against the use of the 
words “Blue Store”’ alone or in combination. 

The question in all these cases seems now to be how far the 
court will go. Is the court bound by the analogy of trade-marks 
proper? Will the court refuse an injunction because the words or 
signs are such that they would not be a valid trade-mark? Will 
the court hesitate because the word or sign is of such a descrip- 
tion that no one can have an exclusive right to it? The cases I 
have cited seem to me to answer these questions decisively. The 
principle is the prevention of fraud in each specific case, whether 
its manifestation be by color, or word, or sign, or mark. The court, 
finding that in a certain case the fraud which is likely to deceive 
and does deceive the public and induce them to buy the goods of 
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the defendant under the belief that they are the goods of the plain- 
tiff is of a certain kind, may go to any length it deems just to 
suppress the fraud. Once let it be recognized that cases of trade- 
mark and cases analogous to trade-mark differ radically, in that 
the one gives an exclusive right and the other abates a par- 
ticular fraud, and there is no longer any difficulty in working out 
what must seem clearly to every honest man to be -substantial 
justice. And the only logical consequence of the decisions in this 
class of cases is the application of the principles of equity in each 
individual case. 

To recapitulate in a few words what I believe to be of the law 
of trade-mark as distinguished from the principle which already is, 
or is to become, the law of cases analogous to trade-marks: A 
trade-mark is a definite and technical sign which is capable of 
registration as the exclusive right of an individual, and there will 
be no relief, whether there is fraud or not, unless there is a tech- 
nical breach of that mark. In cases analogous to trade-marks 
fraud is the gist of the action, and where fraud is found the court 
is able to give equitable relief, whether there is a breach of a tech- 
nical right or not; and the relief may extend to whatever acts cause 
the damage complained of, whether or not the acts would be a 
breach of the plaintiff’s right in the case of a trade-mark proper. 

The decision of the courts, in cases of this sort; have a far- 
reaching effect on commercial morality. It is not simply a ques- 
tion of expediency which they are called upon to try, but how 
best to mould the opinion of the community that right may pre- 
vail rather than wrong. Whether trade rivalry shall be open and 
fair, so that each may be stimulated to his best endeavor in the 
knowledge that his exertions will bring him in to the full the honor 
and profit which are his due, or whether fraud, which knows how 
to evade definite rules, shall reap the fruits of honest labor and 
hardly-won reputation, is within the discretion of the court. . In 
France commercial morality is high, and the rules as to unfair rivalry 
in trade are strict. In this country our commercial honesty is 
proverbially low, and it remains to be seen whether our courts will 
check the tendency of our business relations towards a lower 
standard. 


Grafton Dulany Cushing. 
Boston, December, 1890. 
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BANKRUPTCY OF PARTNERS. — Mr. A. Turnour Murray, in an article 
in the current number of “The Law Quarterly Review,”! suggests a 
new rule for the distribution in bankruptcy of the joint and separate 
estates of partners. His principal objections to the English rule are that 
“it is artificial, being founded on no intelligible principle, and is incon- 
sistent with the principles of the law of partnership,” and that “‘it is unfair 
in practice to the partnership creditors in cases where the partnership 
property is small and disproportionate with the separate estates.” The 
Scotch rule, on the other hand, which applies the separate estates “to the 
payment pari passu of their respective separate debts, and of so much 
of the partnership debts as the partnership estate is insufficient to satisfy,” 
Mr. Murray finds open to the opposite objection, viz., that “in practice 
it produces great hardship to the separate creditors;” and further, that 
it is based upon the principle that the firm is a distinct person, which is 
inconsistent with the English conception of partnership. His own rule is 
a mean between these two, and is said not only to be consistent with Eng- 
lish law, but also to give the “fairest ” practical results. 

As for principle, his rule is based upon the theory that as far as debts 
are concerned partnership property is a fund set aside as a provision 
against loss, and that while a partnership creditor is a creditor of each of 
the partners, any partner who pays out of his own pocket a partnership 
debt is entitled to indemnity from the common fund. In bankruptcy, 
therefore, let the partnership creditors in the first instance come against 
each separate estate pari passu with the separate creditors. Then let the 
separate creditors look to the joint estate for indemnity. 

Exactly stated, the rule is as follows: — 


“Apply each separate estate in payment of its separate debts pari pave 
with partnership debts; 

“Apply the partnership property in paying separate creditors their un- 
paid debts to an amount not exceeding the amount contributed to partner- 
ship debts by each respective separate estate; 

“And subject thereto in paying partnership creditors their unpaid 
debts.” 





? Bankruptcy of Partners, 7 Law Quar. Rev. 53. 
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It will be seen that where the separate estates are large, and the joint 
estate next to nothing, the joint creditors, who would get nothing under 
the English rule, would receive under this rule substantial dividends. In 
this case the result is the same as under the Scotch rule, whereas if the 
partnership property is equal to the amount taken out of the separate 
estates for the partnership creditors, the result under Mr. Murray’s rule 
is the same as under the English rule, thus avoiding the “injustice ” to 
the separate creditors brought about by the Scotch rule. The suggested 
rule is indeed a mean between the other two. For a full and clear expla- 
nation of the operation of the three rules under different circumstances, 
the reader is referred to the specific examples in figures given by Mr. 
Murray. 

What we are here concerned with, however, is the principle on which 
Mr. Murray’s rule is based. Is it true that he has reached the bottom of 
the theory of partnership, when he says that the function of the joint prop- 
erty is to indemnify the partner who has paid a partnership debt? Or is 
he giving universal application to a subsidiary rule which in truth has but 
a restricted scope? 

Let us first test his conclusions by his own hypotheses, which are as 
follows: 

“(z.) A partnership creditor is a creditor of each of the partners. 

“*(2.) Partnership property is primarily applicable i in payment of part- 
nership debts. 

“(3.) A partner who has paid a partnership debt is entitled to be in- 
demnified out of the partnership property.” 

By (1) he allows the joint creditors to prove at once against the separate 
estates and receive dividends. Then by (3) the separate estates reim- 
burse themselves from the joint estate. But the amount thus put into the 
separate estates is divided solely among the separate creditors. Ought it 
not rather to be open to the claims of the joint creditors as well? For it 
has now become separate estate, and by (1) all separate estate is liable for 
partnership debts. 

This objection assumes that the separate estates are justified in taking 
the amount in question and denies the right to apply it solely to the sepa- 
rate debts. The more fundamental question is, Are the separate estates 
in a position to take the indemnity at all? For, assuming that they do 
take it, what has become of hypothesis number (2)? If “partnership 
property is primarily applicable in payment of partnership debts,” how 
can it be taken to indemnify a partner’s separate estate when the result 
of such taking is to leave partnership debts unpaid?! If the word pri- 
marily has any meaning, the rest of the partnership debts should be paid 
before the partner’s claim to indemnify is thought of. Look at the absurd- 
ity of the result at this second stage of Mr. Murray’s rule. There are 
partnership debts still unpaid; by (1) the partner’s separate estate is liable 
for them; by (2) the partnership property is primarily liable for them; 
but both these liabilities are avoided, for by (3) the partnership property 
is converted into separate property and then for some unknown reason is 
no longer liable for partnership debts. Two funds are confessedly liable 
for the same debts; add the whole of one fund to the other and the 





’ We are of course discussing the case where the dividends received by the partner- 
ship creditors do not amount to payment of their debts in full. 
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liability disappears. Add two plus quantities together and obtain a minus 
quantity ! 

In other words, hypothesis number (3) is, as Mr. Murray applies it 
in the case of bankruptcy, absolutely inconsistent with numbers (1) 
and (2). The logical result of numbers (1) and (2) would seem to be 
the Scotch rule. Moreover, in obtaining this result we make no assump- 
tion that the partnership is a “distinct person.” For we do not say that 
the firm is the debtor. We adhere to Mr. Murray’s statement that the in- 
dividual partners are the debtors, and we merely insist on adhering also 
to his second statement, namely, that certain property of these debtors is 
primarily applicable to certain debts of theirs. In short, the conception 
seems to be exactly analogous to the case of a creditor who has specific 
property of his debtor’s as security; and here it is undoubted law that in 
bankruptcy the creditor may exhaust the whole of his security and come 
upon the rest of his debtor’s property, pari passu with the other creditors, 
for the amount of his debt which remains unpaid. If partnership prop- 
erty, therefore, is primarily applicable, apply it as far as it will go, and 
come on the separate estate for the rest. If the estates are applied in the 
order indicated, the conditions of number. (3) cannot arise; and, even 
though they are applied in the reverse order, number (3) can have no 
place, unless the debts have been paid in full or the partnership property 
is more than sufficient to pay what is left of them. If, however, the debts 
have been paid in full, it follows, as a matter of course, from the fact that 
partnership property is primarily liable, that whatever is left of the part- 
nership property must go to replace that part of the separate property 
which was taken to pay the debts in question. 

In short, number (3), in so far as it is valid as a necessary deduction 
from numbers (1) and (2), gives no support whatever to Mr. Murray’s 
rule; while, as applied in Mr. Murray’s rule, it is inconsistent with num- 
bers (1) and (2). 

Having apparently arrived at the Scotch rule, let us consider Mr. Mur- 
ray’s objections to it. He says that it unduly favors partnership creditors 
and produces great hardship to the separate creditors. We admit that in 
many cases the result of the Scotch rule is that partnership creditors re- 
ceive large dividends, while separate creditors receive exceedingly small 
ones. But what more natural than that A, who confessedly has a claim 
against two funds, should be in a better position than B, who has a claim 
on but one of them? It is of course just that A should be compelled to 
exhaust his own fund before competing with B; but beyond this A’s claim 
against the separate estate is as good as B’s, and we fail to see any “un- 
fairness ” in letting him enforce it on equal terms with B. The English 
rule seems to be founded on a misunderstanding of this principle of mar- 
shalling. A, though only partially satisfied out of the partnership prop- 
erty, is deprived altogether of his right against the separate property, until 
B is wholly satisfied. The injustice of such a rule is apparent, and is 
it not also apparent that anything short of the Scotch rule is equally 
indefensible ? 

Mr. Murray, however, urges, as a further objection to the Scotch rule, 
that it necessitates the assumption that a partnership is a “distinct person,” 
and that this theory is irreconcilable with English law. Of course the 
Scotch rule is one of the necessary consequences of the assumption alluded 
to; but, if our deductions have been correct, it is also a necessary conse- 
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quence of Mr. Murray’s own hypotheses, which he states as “three leading 
principles in the English law of partnership.” This last objection, there- 
fore, falls to the ground. 

In the foregoing discussion, we have assumed the correctness of Mr. 
- Murray’s hypotheses as the most conclusive way of showing the incor- 
rectness of his rule. The hypotheses themselves, however, we are by no 
means disposed to admit. The “mercantile theory,” so far from being 
‘‘clearly opposed to the principles of the English law of partnership,” is 
the real basis of many of the English decisions; and, though by no means 
openly recognized or universally applied, it is, we venture to think, the 
only theory on which it is possible to work out completely and satisfactorily 
the law of partnership. 

This general theory we have not the space to discuss; suffice it, there- 
fore, to point out its application to the case in hand. A partnership 
creditor, instead of being as in number (1) above the creditor of 
each of the partners, is the creditor of the firm, and has no direct claim 
of any kind upon the separate estates of the partners. The partners, 
however, are liable to the firm for any deficiencies in the firm assets. This 
contingent liability of the partners to the firm is in fact one of the assets 
of the firm. The other assets of the firm are of course first applied to 
the firm debts. Then, in regard to the amount of firm debts which remain 
unsatisfied, the firm creditors must work out their rights, not directly 
against the separate estates of the partners, but through their debtor, 
the firm. For the amount of this deficiency, the firm is the creditor 
of each of the individual partners, and is entitled to prove against the 
separate estates on an equal footing with other separate creditors. 

This is in substance the view put forth by Mr. Cory in his Treatise 
on Mercantile Accounts! Mr. Murray sees fit to characterize it as 
“the operation of an accountant who is ignorant of the principles 
which govern the law of partnership,” and as a system which ‘“en- 
tirely breaks down and produces unjust results when the partners are 
insolvent.” We have tried to show, however, in regard to this last point, 
not only that this system produces just results, but, further, that Mr. Mur- 
ray’s own principles, when properly applied, produce exactly similar 
results. e. G &. 





Mayor MAatTTHEws, of Boston, makes the interesting recommendation 
in his inaugural address that the whole expense of laying out new streets 
be charged in future upon the abutting owners. He suggests various 
arguments to show the expediency of this plan; but its constitutionality 
seems open to grave doubt. Can it be said to be a. “proportional and 
reasonable ” tax within the Constitution of Massachusetts to lay the whole 
burden upon the abutters without any regard to the benefit conferred 
upon the public at large? In Dorgan v. Boston, 12 All. 223, where the 
constitutionality of local assessments for improvements was upheld, the 
court observed that it would be plainly unconstitutional to designate a 
certain class of persons on whom to impose a tax, “having no regard to 
the share of public charges which each ought to pay relatively to that 
borne by all others.” In State v. Newark, 37 N. J. Law, 415, a statute 





1 See the passage cited by Lord Justice Lindley in his Treatise on Partnership (1888), 
p. 696. 
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requiring abutters to pay two-thirds of the cost of paving a street was 
held unconstitutional, though it left the other third to come from the pub- 
lic, as disregarding the principle that local assessments must be based 
solely on benefit to the person assessed.'_ And in Pennsylvania also, 
_though the Constitution contained no express restraint on the taxing power, 
a similar statute was held unconstitutional in Hammett v. Philadelphia, 65 
Pa. 146, on the ground that it was inconsistent with the idea of equality 
necessarily involved in the conception of a tax. The reasoning of these 
cases would seem to apply a fortiori to Mayor Matthews’s project. 





Can a State forbid aliens to sell liquor? The Court of Appeals of 
‘Maryland has held in Trageser v. Gray, 20 Atl. Rep. go5, that it can; 
but the decision can be supported only by putting the liquor traffic on 
peculiar ground. It would scarcely be asserted that a State could, under 
the Fourteenth Amendment, enact that no alien should carry on the trade 
of a butcher or baker; and Vick Wo v. Hopkins, 118 U. S. 356,? shows 
plainly enough that a similar restriction on the laundry business is uncon- 
Stitutional. Why, then, is it valid in the liquor trade? The reasoning 
in Trageser v. Gray is something as follows: A State can prohibit the sale 
of liquor altogether, and therefore no man, alien or citizen, has a “natural 
right ” to sell it. This right to prohibit necessarily includes the right to 
regulate; and into the reasonableness of the regulation the court cannot 
inquire. The Fourteenth Amendment does not compel an “equal dis- 
tribution of favors,” because that amendment imposed no restraints on 
the police power of the States. ‘We are unable,” says the court, “to 
conceive that any one, citizen or alien, can acquire rights which could in 
any way control, impair, impede, limit, or diminish the police power of 
a State. Such power is original, inherent, and exclusive. It has never 
been surrendered to the general government, and never can be surrendered, 
without imperilling the existence of civil society.” 

This treatment of the police power indicates the fallacy which, it is 
respectfully submitted, underlies the decision in Trageser v. Gray. The 
court says that no one can acquire rights which in any way limit the 
police power of a State; yet by the Thirteenth Amendment several million 
slaves acquired rights destructive of the institution which was a genera- 
tion ago the typical illustration of the police power. And so the Four- 
teenth Amendment, though of course leaving with the States the power 
to regulate their internal affairs, and so the great mass of legislative powers 
included in the term “police power,” provided that in the exercise of 
this or any other power no person should be deprived of the equal protec- 
tion of the laws. The Legislature may prohibit the liquor trade, 7. e., 
make a lawful trade unlawful; otherwise it remains lawful, subject, like 
other lawful trades, to regulation by the State. But whatever else the 
State may accomplish by this regulation, it must stop short of withholding 
the equal protection of the laws; and when the fact that a man is an alien 
is made a ground for excluding him from a trade open to others, this 
clause of the Fourteenth Amendment seems to apply with the same force 





1 The court added that it would be otherwise in the case of a sidewalk, where the 
abutter could probably be charged with the sole expense of maintaining it; but the 
reason for this was distinctly stated to be the difference between the sidewalk and the 
rest of the street. 

2 See 4 Harv. L. Rev. 236. 
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whatever be the nature of the trade. It is not that an alien has an inher- 
ent right to sell liquor, but that he has a right not to be debarred merely 
because he is an alien. Would the Maryland Court of Appeals, in view 
of the history of the Fourteenth Amendment, support a statute forbidding 
any negro to sell liquor? 

In Trageser v. Gray the provision in question was only one clause of 
a statute raising the license fee and imposing on the liquor trade other 
restrictions not unlike those in Crowley v. Christensen, 11 Sup. Ct. Rep. 
13,1 and plainly constitutional. As the plaintiff undertook to treat the 
whole statute as invalid, and demanded a license under the provisions 
of the statute previously in force, the decision of the case may be supported 
consistently with the views here suggested; and it is noticeable that two 
members of the court, including the Chief Justice, while concurring in the 
judgment, state that their reasons are not those of the majority. If the 
Supreme Court of the United States has occasion to pass upon the consti- 
tutionality of the alien clause, it may be seriously doubted whether the 
decision of the Maryland court will be sustained. , 





Tue Incorporated Council of Law Reporting for England and Wales 
has decided to begin a new series of reports. The change is entirely 
unnecessary and has caused a good deal of grumbling in England, as the 
advantages of it are not very apparent and it necessitates a new method 
of citation. It was hard enough before to avoid confusing 1 Q. B., L. R. 1 
Q. B., and 1 Q. B. D., but we must now add [1891] 1 Q. B. The cita- 
tions for the new series will be as follows: 


Chancery Division [1891] 1 Ch. 
[1891] 2 Ch. 
[1891] 3 Ch. 
Queen’s Bench Division [1891] 1 Q. B. 
[1891] 2 Q. B. 
Probate Division [1891] P. 
Appeal Cases [1891] A. C. 


In 1892 they will be [1892] 1 Ch., etc. 





RECENT CASES. 


{These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a/7 the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable. ] 

ADMIRALTY — JoINT ‘TorT-FEAsORS.— Where vessel A. has been injured by 
the negligent management of vessels B. and C., the admiralty rule as to damages is 
the same as the common-law rule; the entire damage may be recovered from either 
one, if the plaintiff chooses. The American rule, that in the first instance only half 
can be recovered from either one, and, in addition, the balance only, which the plain- 
tiff cannot enforce against either, being recoverable from the other, does not hold in 
England. The Avon [1891], P. 7 (Eng.). 


ADMIRALTY — MaritiME Lien. — The plaintiff agreed to remain on board ship 
while it was at the dock. Held, he had a maritime lien for wages so earned. Reg. 
v. Judge of City of London Court, 63 L. T. Rep. N. Ss. 492 (Eng.). 





1 See 4 Harv. L. Rev. 236. 
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BAILMENT — NEGLIGENCE OF BAILEE. — The plaintiff, while trying on a cloak 
in the store of the defendant, a dealer in ready-made clothes, laid her own cloak aside, 
and when she looked for it again, it was gone. Held, that the defendant, by provid- 
ing mirrors and clerks to aid in the process of trying on garments, impliedly invited 
customers to lay aside their wraps during the process, and was, therefore, bound to 
exercise some care over them; and as in this case, by his failure to provide a place 
to keep the wraps, and to notify either the customer or his clerks to look after them, 
it was evident that he exercised no care at all, he was liable. Bunnell v. Stern, 25 
N. E. Rep. gto (N. Y.). 


Common CARRIERS — EMINENT Domain. — Held, that the statute providing that 
a corporation organized for the construction of ‘‘any railway” may appropriate land 
for a right of way does not apply to a corporation organized to construct a street rail- 
way propelled by electricity or horse-power for local convenience and the transporta- 
tion of passengers so as to authorize it to condemn private property for a right of way. 
Thomson-Houston Electric Co. v. Simon, 25 Pac. Rep. 147 (Or.). 


ComMMON CARRIERS — LIABILITY OF MASTER FOR ToRTS OF SERVANT. — The 
plaintiff was a passenger in defendant company’s train. Induced by the conductor 
joining with others in simulated threats to rob, bind, and throw him from the train, 
he jumped off and was injured. Held, that the company were liable for the miscon- 
duct of the conductor, and the plaintiff could recover. Spohn v. Missouri Pac. Ry. Co., 
14 S. W. Rep. 880 (Mo.). 


CONSTITUTIONAL LAW — EQUAL PROTECTION OF LAWS — REGULATION OF SALE 
OF INTOXICATING Liquors. — Act Md. 1890, c. 343, established a Board of Com- 
missioners to regulate the sale of intoxicating liquors in the city of Baltimore, and 
empowered the Board to grant licenses only to citizens of the United States. Held, 
that the act was a valid exercise of the police power and not in conflict with U. S. Const., 
14th Amend., § 1. Trageser v. Gray, 20 Atl. Rep. gos (Md.). 


ConsTITUTIONAL LAw —‘“‘Hotpinc Court.” — The constitution of Montana 
provides that “‘the State shall be divided into judicial districts, in each of which there 
shall be elected by the electors thereof one judge of the District Court. . . . Any 
judge of the District Court may hold court for any other district judge, and shall do’ 
so when required by law.” Held, that this section does not of itself confer upon a 
judge who is holding court in a district other than his own, authority to grant an in- 
junction in chambers. DeWitt, J., dissenting. Wallace v. Helena El. Ry. Co., 25 
Pac. Rep. 278 (Mon.). 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — INTOXICATING LIQuorRs. — 
The Supreme Court of the United States decided in the case of the Iowa liquor law 
that it was broad enough in its terms to embrace all liquors and all sales of liquors by 
every person, but that this law, under the Constitution of the United States, was in- 
operative on liquor imported into the State as long as it remained in the original pack- 
ages, and could not be applied to the sale of liquor in the original package by the 
importer, ‘‘in the absence of congressional permission to do so.” The court did not 
declare the statute of Iowa void, but that its extension or application to liquor in the 
original packages in which it was imported was, in the absence of congressional con- 
sent, unconstitutional. Held, that the act of Congress, Aug. 8, 1890, which gives such 
consent is constitutional, and that its effect is to extend previously existing State liquor 
laws to liquor imported into the State. In re Van Vliet, 43 Fed. Rep. 76. 


CONSTITUTIONAL LAW —JINTERSTATE COMMERCE — ORIGINAL PACKAGES. — 
Where several bottles of liquor, each bottle separately wrapped in paper, labelled 
‘Original Package,” and marked with the name of the importer, are placed in an 
open box and shipped therein into another State, the box is the original package. 

But where the boxes are furnished by the carrier, and fastened to the car so as 
virtually to become a part thereof, the bottles separately wrapped and directed are the 
original packages. Keith v. State; Rion v. State, 8 So. Rep. 353 (Ala.). 

In State v. Chapman, 47 N. W. Rep. 411 (S. D.), bottles were each sealed up in 
paper wrappers and packed in open boxes, and it was held that the boxes were the 
original packages. See note, 4 Harv. L. Rev. 284. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — TELEPHONE MESSAGES. — 
A message sent by telephone from one State to another is interstate commerce, and 
a tax imposed by a State upon corporations engaged in transmitting such messages 
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cannot be enforced by injunction, although the tax may be legal. In re Pennsylvania 
Tel. Co., 20 Atl. Rep. 846 (N. J.). 


ConTRACTS — ADVANCE FREIGHT. — A cargo was shipped under a charter-party, 
providing that one-third freight should be advanced if required, less three per cent., 
etc. Held, the requirement could be made after the cargo, to the knowledge of all 
parties, was lost. This follows necessarily from the fact that advance freight cannot 
be recovered, and an unconditional agreement to pay it can be enforced, after loss of 
cargo. Smith, Hill, & Co. v. Pyman Bell & Co., [1891] 1 Q. B. 42 (Eng.). 


ConTRACTS — ILLEGALITY — PuBLic Poricy.— An assignment by a sheriff of 
fees yet to be earned will give the assignee no right to the fees as against the judgment 
creditors of the sheriff. It is against public policy, and void. Bowery Nat. Bank v. 
Wilson, 25 N. E. Rep. 855 (N. Y.). 


EQuiITy JURISDICTION — FIDUCIARY RELATION— FACTOR AND PRINCIPAL. — 
A factor whose account was largely overdrawn deposited in a bank money which was 
the proceeds of property consigned to him for sale. Held, the money was in law due 
to the factor, but he holds such a fiduciary capacity that the principal has an equitable 
claim upon it. Therefore, if the bank received the money knowing of the claim of 
the principal, it could not retain it to set off against over-drafts by the factor on his 
own account, but is liable to the principal for the whole amount on a bill in equity. 
Union Stock Nat. Bank v. Gillespie, 11 Sup. Ct. Rep. 118. 


Equity JURISDICTION — RIGHT TO MEMBERSHIP IN A POLITICAL ORGANIZA- 
TION. — The courts will not attempt to enforce the right of a person, duly elected 
thereto, to sit as a new member of a Democratic County Committee, a voluntary un- 
incorporated political association, whether it has a fund in:its possession or not. It 
is quite unlike the case of one who has become a member of a social club for purposes 
of pleasure or profit, and has, thereby, become entitled to participate in the advantages 
of membership. Membership in a political organization can have no conceivable 
pecuniary value, for the court must assume that the objects of the association are merely 
to strengthen the party. McKane v. Committee, 25 N. E. Rep. 1057 (N. Y.). 


HvusBAND AND WIFE — Divorce — EsToppEL.— Where a wife abandons her 
‘husband to live in adultery with another man, whom she marries after learning that 
her husband has procured a divorce, then, although after her first husband’s death 
the decree is, at her instance, adjudged void for want of jurisdiction, she is estopped, 
by her having accepted the benefits of such decree of divorce, from claiming any share 
in her first husband’s estate as his widow. Arthur v. Israel, 25 Pac. Rep. 81 (Col.). 


LIBEL — PRIVILEGED COMMUNICATION. — A bank sued its cashier on his bond 
for misappropriating its funds, and served a bill of particulars of the defalcation on 
the defendant’s attorney in that action, which stated that the funds had been misap- 
propriated ‘‘by collusion with the teller.” It also gave a similar statement to a repre- 
sentative of the sureties, at his request, but there was no other publication. Held, 
that although the statement in regard to the teller was made in the course of a judicial 
proceeding and in good faith, yet, as it did not tend to establish any fact relevant to the 
defendant’s case, it was prima facie a libel. O’Brien and Earl, JJ., dissented. Moore 
v. Manufacturers’ Bank, 25 N. E. Rep. 1048 (N. Y.). 


MALIc1ouS PROSECUTION — PROBABLE CAUSE. — The conviction of the defendant 
in a justice’s court is conclusive evidence of probable cause, though followed by an 
acquittal on appeal. Adams v. Bicknell, 25 N. E. Rep. 804 (Ind.). 


MASTER AND SERVANT. — Where a boy of thirteen years is employed in a tinshop, 
and is allowed by his master to work a cutting-machine, making trinkets for his own 
amusement, and is injured while so doing, whether the boy had capacity to appre- 
ciate the danger is a question of fact for the jury in determining whether the master 
was negligent in allowing him to use the machine. Wynne v. Conklin, 12 S. E. Rep. 
183 (Ga.). 


NEGLIGENCE — ABSTRACT OF TITLE Co. — LiaABiILity.— An abstract company 
which prepares an abstract on the order of a vendor, delivers it to him, and warrants 
it to be a true and perfect abstract of the title, is liable for omissions to a vendee who 
completes his purchase in reliance on it. The company holds itself out as competent 
to do the work, and assumes the responsibility of discharging its duties in a skilful 
and careful manner. Dickel v. Nashville Abstract Co., 14S. W. Rep. 896 (Tenn.). 
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NEGLIGENCE — DEFECTIVE HiGHwAys— LIABILITY OF ABUTTERS.—A city 
charter provided that it should be the duty of lot-owners to keep the sidewalks ad- 
joining their lots in repair. It also provided that in case of a failure so to do the city 
should repair, at the expense of the abutter. Held, that the lot-owners were not liable 
to individuals for injuries from defective sidewalks, but only to the city for repairs, 
and therefore, though the city was compelled to pay damages to the individual, it 
could not recover the amount from the abutter. City of Rochester v. Campbell, 25 
N. E. Rep. 937 (N. Y.). 


NvIsANcE. — In an action to recover damages for maintaining a fertilizer factory 
from which noxious gases escape into the plaintiff’s premises, it is not proper to submit 
to the jury the questions whether the location of the factory is convenient and proper 
for carrying on the business, and whether such use of the property is a reasonable one. 

It is immaterial that a large amount of capital is invested in similar factories in 
the immediate neighborhood. Susquehanna Fertilizer Co. v. Malone, 20 Atl. Rep. 
goo (Md.). 

The opinions in Tipping v. Smelting Co., 11 H. L. C. 642, are cited at length as 
exact statements of the law. 

See also Bohan v. Port Jervis Gas Co., 25 N. E. Rep. 246 (N. Y.), which decides 
that a gas company incorporated under the laws of New York cannot carry on its 
business so as to render adjoining property unfit for comfortable enjoyment, though 
all possible care is used to render the business inoffensive. 


PROPERTY — ATTACHMENT — SALE OF PERISHABLE PROPERTY. —A _ purchaser 
at a sale of attached property, sold by order of the court as perishable, acquires title 
free from a landlord’s lien which was prior to the attachment. The court puts this on 
the necessity of such a rule in order to obtain a fair price at such sale. Betterton v. 
Eppstein, 14 S. W. Rep. 861 (Tex.). 


Quast ConTRACTS — PAYMENT BY MISTAKE — NEGLIGENCE. — Where a pay- 
ment in excess of the amount due is made by a debtor under a mistake of fact which 
ordinary diligence in looking up his receipts would have removed, the money cannot 
be recovered back. Brummitt v. McGuire, 12 S. E. Rep. 1g1 (N. C.). 


REAL PROPERTY — BREACH OF COVENANT OF WARRANTY — MEASURE OF DAM- 
AGES OF REMOTE VENDEE. — Held, a vendee who has lost his land by reason of a title 
paramount to that of his remote vendor is not limited in his recovery from such re- 
mote vendor for breach of warranty, to the amount which such vendee paid for the 
land, but may recover the amount which such remote vendor received for the land. 
Brooks v. Black, 8 So. Rep. 332 (Miss.). 


REAL PROPERTY — DEEDS — DEFECTIVE ACKNOWLEDGMENT. — An officer who 
has made a defective certificate of a married woman’s acknowledgment of a deed 
cannot correct the defect. There must be a reacknowledgment. The officer’s term 
had expired, but he still held the office, by virtue of a re-election. Griffith v. Ventress, 
8 So. Rep. 312 (Ala.). 


REAL PROPERTY — DEEDS — DELIVERY. — A father conveyed an estate in land 
to his infant daughter in fee, and had the deed recorded, but thereafter kept it in his 
possession. Held, that the delivery of the deed to the registrar for record, and the re- 
cording thereof, was sufficient to pass the title to the grantee, and that the father should 
not be allowed to testify that he never intended to make an absolute conveyance. 
Annis v. Wilson, 25 Pac. Rep. 304 (Col.). 


REAL PROPERTY — DEEDS — DELIVERY TO REGISTRAR. — The grantee of a 
deed delivered it to the registrar to be recorded. Through his negligence it was not 
recorded. The grantor subsequently conveyed the same land to a bona fide purchaser, 
who had examined the record and found no entry of the prior deed. Held, that the 
bona fide purchaser could not be charged with constructive notice of the unrecorded 
deed, and therefore took a perfect title. Ritchie v. Griffiths, 25 Pac. Rep. 341 (Wash.). 


REAL PROPERTY — DELIVERY OF DEEDS. — The plaintiff’s mother being very ill 
and fearing death made a deed by which she granted to the plaintiff her interest in 
certain land. The deed was given to the plaintiff, but it was the grantor’s intention, 
and was so agreed by the plaintiff, that the deed should not take effect at all, except 
in case of the grantor’s death. The mother recovered, and the defendant claimed the 
land in question, under a subsequent judgment against her and an execution sale. 
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Held, that as the deed was delivered to the grantee, it could not take effect as an escrow, 
and, therefore, was a valid deed from the time of its delivery, and passed the legal title 
to the plaintiff absolutely. Mowry v. Heney, 25 Pac. Rep. 17 (Cal.). 

It would seem, however, that the court might have held that the transaction was an 
attempt to make a donatio causa mortis of real estate, and therefore was of no effect. 


REAL PROPERTY — EASEMENTS IN HIGHWAYS — ELEVATED RAILROADS. — The 
owner of an abutting lot, though he has no.interest in the fee of the street, has never- 
theless easements of light, air, and access for which he can maintain an action tor 
damages if they are impaired by the erection of an elevated railway. Abendroth v. 
N.Y. El. R. Co., 25 N. E. Rep. 496 (N. Y.). See.also 4 Harv. L. Rev. 70. 


REAL PROPERTY — EsTOPPEL BY NEGLIGENCE — FALSE PRETENCES.—A deed 
or conveyance of real estate, perfect in form except that the grantee’s name was left 
blank, was executed and acknowledged by the grantor and left with the defendant, 
who was to arrange the terms of the purchase with one of two persons named. The 
defendant fraudulently filled in his own name as grantee and had the deed recorded. 
He then executed a mortgage to a person who advanced money relying on the defend- 
ant’s record title and ignorant of the fraud. Held, that the mortgage was valid, and 
that therefore the defendant was not guilty of obtaining money by false pretences from 
the mortgagee, as the latter had not been defrauded to his injury. State v. Matthews, 
25 Pac. Rep. 6 (Kan.). 


REAL PROPERTY — FIXTURES BETWEEN EXECUTOR OF TENANTS BY THE CURTESY 
AND REMAINDER-MAN. — Machinery attached to the realty by a tenant by the curtesy 
during his term, for the purpose of milling corn for the neighborhood goes on his death 
to his executor as against the remainder-man. Overman v. Sasser, 12 S. E. Rep. 64 
(N. C.). 


REAL PROPERTY — FIXTURES — LICENSE FROM LIFE-TENANT — REMOVAL. — 
One who has erected buildings on the land of a life-tenant has no right to remove them, 
under an agreement made with him by the life-tenant that he might erect and remove 
them. Demby v. Parse, 14 S. W. Rep. 899 (Ark.). 


REAL PROPERTY — HusBAND AND WIFE — CurTEsy.— A married woman can- 
not, even with the written consent of her husband, devise her estate freed from the 
right to curtesy. Middleton v. Steward, 20 Atl. Rep. 846 (N. J.). 


REAL PROPERTY — INHERITANCE — ADOPTED ILD — COLLATERAL INHERIT- 
ANCE Tax. — A legacy given to an illegitimate son, who, by an act of the Legislature 
authorizing the testator to adopt said child as his heir, was made the heir of said testator 
capable of inheriting ‘‘as if he had been born in lawful wedlock,” is subject to the col- 
lateral inheritance tax. Commonweatlh v. Ferguson, 20 Atl. Rep. 870 (Pa.). 


REAL PROPERTY — INHERITANCE — RIGHTS OF ADOPTED CHILD. — A statute of 
Tennessee provides that an adopted child shall have the rights of a child as if born 
the child of the adopting parent, and shall be capable of inheriting and succeeding to 
the latter’s real and personal estate as heir and next of kin. Held, that the act of adop- 
tion does not make the adopted child the heir and next of kin of children born to the 
adopting parent. Helms v. Elliott, 14 S. W. Rep. 930 (Tenn.). 


REAL PROPERTY — LICENSE — REvocATION. — The plaintiff's land was so sit- 
uated that surface water from the land of the defendant ran over it. By agreement 
a drain was built, each constructing the part required on his own land through which 
water flowed constantly. This was of great benefit to the plaintiff, as it improved his 
land, and the water was of use for his cattle. Held, that as the plaintiff had expended 
money in building the drain under the agreement, the defendant was liable in damages 
for interrupting the flow of water by digging up the drain on his own land. Ferguson 
v. Spencer, 25 N. E. Rep. 1035 (Ind.). 


STATUTE OF FRAUDS — MEMORANDUM.—A memorandum in an auctioneer’s 
book of a sale of land was signed by the auctioneer and otherwise good, but did not 
name the vendor. Held, it was not a sufficient memorandum to comply with the 
Statute of Frauds. Mentz v. Newwitter, 25 N. E. Rep. 1044 (N. Y.). 


TELEGRAPH COMPANIES — STATUTORY PENALTIES — STIPULATIONS. —A_ pro- 
vision in a telegraph blank, that all claims for damages for negligence in sending the 
despatch shall be made in writing within a certain time, or the company shall not be 
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liable, does not apply to an action for a statutory penalty for such negligence. Western 
Union Tel. Co. v. Cooledge, 12 S. E. Rep. 264 (Ga.). 


Trusts. — Land was conveyed to certain persons in ttust, on condition that they 
build thereon a house of worship when they thought fit, and permit certain persons to 
preach in said church, and that the trustees should permit the building to be used ‘‘for 
such other purposes as should be deemed appropriate and necessary to further the 
cause of Christ.”” There was nothing in the deed in the nature of a covenant to rebuild, 
or words indicating a desire on the part of the grantor that the land should revert upon 
a failure of the trustees to maintain the church. Held, that a church having been 
erected thereon, and used as long as it was fit for use, the trustees might sell the land, 
and invest the proceeds in a parsonage for the same congregation in connection with 
a new church on a different lot. Hardy v. Wiley, 12 S. E. Rep. 233 (Va.). 





REVIEWS. 


EssENTIALS OF LEGAL MEDICINE, ToxICoLoGy, AND HYGIENE. 
By C. E Armand Semple, M.D. W. B. Saunders, Philadelphia, 1890. 
12mo. Pages 1096. 

This small volume contains the only condensation of this comprehen- 
sive subject which has yet been published. It is intended primarily to 
aid the physician in preparing and presenting evidence, either as an ordi- 
nary witness or as an expert in cases which involve medical questions. 
For this purpose the possible sources and kinds of evidence in such cases, 
and the value of each, are set forth with sufficient fulness to make the book 
useful in the hands of a student of medicine, either as an introduction to 
the subject or means of review. The rules of law which deal with such 
evidence are very briefly enunciated. 

The value of the work to the lawyer must also be great, though not by 
way of introduction. The familiar use of technical terms will prevent 
that; but the later labor of keeping fresh in memory the main lines of 
proof that may be followed in dealing with such questions as personal 
identity, infanticide, causes of death, and effects of poisons, is lightened 
by such a handy compendium as this. 


P. G. B. 
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